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No. 6978 ! 


SOCIETE SUISSE POUR VALEURS de MfETAUX, 

Appellant, 

vs. 

HOMER S. CUMMINGS, Attorney General of the 
United States, and WILLIAM A. JULIA^nT, Treas¬ 
urer of the United States, Appellees. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT. 


Short Statement. 

This is an appeal by the Societe Suisse pour Faleurs de 
Metaux, hereinafter called Societe or Societe Suisse, a 
Swiss corporation, from a decree of the District Court of 
the United States for the District of Columbia, which dis- 


la 
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missed a bill in equity filed by the Societe, as plaintiff, pur- 
suant to the provisions of the Trading with the Enemy Act, 
as amended by the Settlement of War Claims Act, against 
the defendants, the Attorney General and Treasurer of the 
United States, to recover $643,595.81, which had been allo¬ 
cated by the Alien Property Custodian from the ‘ 4 unallo¬ 
cated interest fund”, defined in Sections 26 and 28 of the 
Settlement of War Claims Act, to two ‘ 4 Trusts”, the claim 
of the Societe to the 'principal of the Trusts having been 
duly allowed by a former Attorney General, to whom the 
President of the United States, pursuant to statute, had 
delegated full power to make such allowances. The $643,- 
595.81 represented interest which accrued on the invest¬ 
ment of the principal while in the possession of the Treas¬ 
urer of the United States. Under Henkels v. United States, 
271 U. S. 298, and under express terms of the Settle¬ 
ment of War Claims Act of 1928, a non-enemy owner of 
the principal sum was entitled to all such increment. 

Of even more importance, the Societe appeals from the 
action of the lower Court in allowing defendants’ so-called 
counterclaim by providing in the same decree that the de¬ 
fendants, for and on behalf of the United States, recover 
from the Societe the sum of $6,967,987.30, the principal 
which had been paid to the Societe, with interest thereon 
at 6% per annum from September 26th, 1921, the date of 
such payment (R. 82). A period of sixteen years having- 
elapsed, the total found by the lower Court to be due from 
the Societe to the defendants now aggregates nearly four¬ 
teen million dollars. 


Origin of Claim. 

The principal, $6,967,987.30, represented the proceeds of 
sale of 33,360 shares of stock of the American Metal Com¬ 
pany, a New York corporation, which had been seized by 
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the Alien Property Custodian in 1918 upon the;theory that 
such shares were held in the names of various individuals 
for the benefit of two German companies, Metallgesellschaft 
and Metallbank, but such principal was paid to the Societe 
Suisse in September, 1921, when the Society produced 
many voluminous documents which proved to the complete 
satisfaction of the Attorney General, that the Gherman com¬ 
panies had transferred their beneficial interest |in the stock 
to the Societe, an alien friend of the United States, long 
prior to October 6th, 1917, the effective date of the Trad¬ 
ing with the Enemy Act. 

| 

I 

Former Appeal to This Court. 

The Societe filed a motion to strike the counterclaim from 
defendants’ answer on the ground that defendants were 
without right or power, statutory or otherwise^ to institute 
or maintain a suit in equity against the Societe and that 
the Court was without jurisdiction to entertain and deter* 
mine the issues attempted to be raised by the counterclaim 
(R. 28-29). The motion was granted by the lpwer Court, 
but, on Special Appeal, this Court reversed ; such action 
and, without passing on the merits, remanded! the case to 
the lower Court for further proceedings not ;inconsistent 
with this Court’s opinion (R. 46-47; Cummings, et al., v. 
Societe Suisse, 66 App. D. C. 121, 85 Fed. (2d} 287). 

| 

Trial in Lower Court. 

! 

The case came on for trial on the merits before Mr. Jus¬ 
tice O’Donoghue, January 18th to 27th, 1937,; upon issues 
raised by Societe’s bill (R. 1-8), the defendants’ amended 
answer (R. 14-17), amended counterclaim (R.I 37-44) and 
the Societe’s replication thereto (R. 48-55). Most of the 
basic facts were undisputed, many thereof being admitted 
in the pleadings or covered by stipulations of ! counsel (R. 


i 

i 
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217-230; 295-298), or proved by records from the office of 
the Alien Property Custodian (R. 96-216; 283-290) and by 
the testimony of defendants’ witness Richard Merton (R. 

231- 267) which was not contradicted. 

Omitting many details for the present, it appears from 
the evidence that the Swiss Bank Corporation in coopera¬ 
tion with William Merton, father of Richard Merton, formed 
the Societe Suisse as a holding company in and under the 
laws of Switzerland in 1910, its principal assets being some 
shares of stock of a German company, Metallgesellschaft, 
and of an English company, Henry R. Merton & Co., which 
shares had been purchased by Societe Suisse from two Ger¬ 
man companies viz: Metallgesellschaft and Metallbank (R. 

232- 233; 318). At the time of such purchase, guarantees 
were given by vendor German companies to Societe Suisse 
as to the value of the stock sold to the Societe and, as sup¬ 
port for such guarantees, the German companies referred to 
certain stock of the American Metal Company owned by 
them (R. 116-117). Upon the strength of said asset shares 
and guarantees as to value, Societe Suisse issued and sold 
debentures in the sum of 18,000,000 francs throughout 
Switzerland, the prospectus for the sale of the debentures 
showing that the income from these assets was more than 
3y 2 times the amount needed to pay the interest on the 
debentures (R. 153). 

When Germany became involved in the war and the 
value of the stock of the German companies depreciated, 
the officers of Societe Suisse called upon the German com¬ 
panies to make good their guarantees and at a meeting 
which took place in Switzerland in March, 1916, and at 
meetings i n February and March. 1917 T the German com- 
panies transferred orally their bene ficial int erest in 

the stock (M thfi Ameriran-Mefol Company to Societe Suisse, 
whereupon the German companies were relieved of further 
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obligation mider their guarantees (R. 119-J20), but no 
written transfer” was made at that time^bec^use of war 
conditions and the fact that the certificates! representing 
the stock were in the United States (R. 252-253). 

The fact that such oral transfers were macie was shown 
by affidavits of those who participated in the meetings above 
described (R. 166, 169, 172) and by the testimony of Rich¬ 
ard Merton (R. 253), which was not contradicted. Such 
oral transfers were also proved by two men of the highest 
standing, Fritz Zahn Geigy, President of the Board of So- 
ciete Suisse, and Leopold Dubois, President of the Board 
of the Swiss Bank Corporation, whose affidavits appeared 
in the claim papers submitted to the Alien property Cus¬ 
todian (R. 120-121; 191), but the testimony of the two men 
last mentioned was not available at the trial below because 

I 

of the death of each prior thereto. , 

In addition to a well considered opinion byi Max Staehe- 
lin, LL.D., a member of the Court of Appeals of Basle, 
Switzerland (R. 174-179), the defendants 7 expert on Swiss 
law, Dr. Victor-Emil Scherer, agreed with the plaintiff’s 
expert, Robert Perret, that oral guarantees afid oral trans¬ 
fers of stock were valid and binding undep the law of 
Switzerland, where these were made (Scherer, R. 304-306; 
Perret, R. 369-371). j 

After March, 1917, the Societe Suisse asserted ownership 
of above shares of the stock of the American M^etal Company 
and the German companies acknowledged that ownership 
(R. 121). Later the Societe demanded a written acknowl¬ 
edgment or confirmation of the oral transfers theretofore 
made and such an acknowledgment or “cession 77 was exe¬ 
cuted by the German companies under date of November 
20th, 1919, in favor of the Swiss Bank Corporation, trus¬ 
tee for or fiscal agent of Societe Suisse (R. 121, 181, 192). 

i 

] 

I 
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Surrender of Property to Alien Property Custodian. 

Soon after the enactment of the Trading with the Enemy 
Act of October 6, 1917 (40 Stat. 411), The American Metal 
Company, Limited, a New York corporation, reported to 
the Alien Property Custodian that, according to its records, 
about 48% of its stock was registered in the names of vari¬ 
ous individuals, but held “for the account of” two German 
companies, namely, 18,180 shares for “Metallgesellschaft” 
and 15,180 shares for “Metallbank and Metallurgische 
Gesellschaft”, hereinafter called ‘ 1 Metallbank’ ’ (R. 284- 
290). Defendants ’ witness, Carl M. Loeb, President of the 
American Metal Company, testified that the information 
thus given to the Alien Property Custodian about the stock 
“came from the records” of the American Company; that 
that was all that they knew about it in New York; that it 
was difficult to get in touch with the German stockholders 
and it was possible that the German owners might have 
transferred their shares to other owners without witness’ 
knowledge (R. 290-291). 

Certificates for the 33,360 shares of stock of the Ameri¬ 
can Company vrere thereupon surrendered to the Alien 
Property Custodian and placed by him in tw^o “Trusts”, 
15,180 shares in Trust E-731 in the name of Metallbank, 
and 18,180 shares in Trust E-945 in the name of Metall- 
gesellschaft (R. 218). Thereafter dividends declared on 
these shares by the American Company were paid to the 
Alien Property Custodian and credited by that official to 
these Trusts (R. 218-219). 

On November 26th, 1919, the Alien Property Custodian 
sold these shares of the American Company and credited 
the proceeds of sale to the two Trusts above described. 
The proceeds of sale, plus the dividends, aggregated 
$6,969,756.78 (R. 219). 
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Circumstances Surrounding Payment of Principal to Societe 

in 1921. | 

In March, 1921, Richard Merton, a German, earlier a 
British subject, who was a member of the Board of the 
Societe and also an official of Metallbank and ;Metallgesell- 
schaft, came to New York and first consulted jJohn Foster 
Dulles, a well known lawyer, about obtaining from the Alien 
Property Custodian the proceeds of sale of tftis stock and 
showed Dulles the written “cession” of November 20,1919, 
above described (R. 235-236; copy of “cession” R. 181, 
198), but he learned that that document “was not enough 
evidence to make the United States Government pay the 
money to the Societe Suisse” (R. 236). j 

Shortly thereafter Merton met John T. King at a dinner 
given by Averill Harriman in New York and, ^earning that 
King was influential in politics, Merton, \|ho was un¬ 
familiar with procedure in the United States, spoke to 
him about securing an introduction to the Washington au¬ 
thorities (R. 234); that King introduced Merton to Jess 
Smith and requested Smith to introduce Merton to an of¬ 
ficial who could give Merton “first hand information upon 
the then existing regulations, how a claim of tbis kind had 
to be drawn up and presented” (R. 235). Thereafter Smith 
and King introduced Merton to Thomas W. Miller, Alien 
Property Custodian, in New York and Milder suggested 

i 

that Merton should go to Washington (R. 235). 

i 

Merton went to Washington, “where the first real dis¬ 
cussion going into the subject occurred, not so much with 
Miller, but with George E. Williams, who was a man high 
up in Miller’s office” (R. 235). After a conference of an 
hour or hour and a half with Williams, Mertoh noted down 
what he heard and went back to Europe (R. 2$6). 

In July, 1921, Merton brought the Societe’si claim papers 
to New York and gave them to King or Smith and he thinks 

i 
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that it was Smith who took them to Washington. There¬ 
upon Merton was told that he had “put up” the claim in 
the wrong w T ay and he saw Williams in Washington for the 
second time to find out what was missing or wrong or not 
represented in the way it should have been (R. 236). Wil¬ 
liams explained to him the difference between a “debt 
claim” and an “ownership claim” under the Trading with 
the Enemy Act, and he told Williams how the transfer of 
the stock of the American Company had been made orally 
by the German companies to the Societe and that he had 
not theretofore understood the difference between “debt” 
and “ownership”, as the word “debt” had a broader mean¬ 
ing in German and implied “ownership” (R. 237). On 
this visit to Washington, Merton also met Assistant At- 
tornev General Goff and Adna R. Johnson, an attornev in 
the Attorney General’s office having to do with Trading 
with the Enemy Act claims (R. 237). 

The claim papers were there and then again returned to 
Merton, wdio went back to Germany and Switzerland, and 
additions were made thereto, although many or most of 
the same papers were made use of for the revised claim. 
“What vras rewritten was the claim proper, because in the 
claim proper everything which gave the false appearance 
of being a debt claim had to be changed to give the proper 
appearance as being an ownership claim” (R. 238). 

Merton then made a third trip to the United States (R. 
238-239) and on September 20th, 1921, the two revised 
claims of Societe Suisse, Nos. 7094 and 7095, relating to 
Trusts E-945 and E-731, were formally filed with the Alien 
Property Custodian (R. 220). Merton understood that the 
revised claim was not different from the original claim, 
except in technical form (R. 246). In fact, the form of 
claim executed and presented in July, 1921, which was in 
the alternative as an “ownership” or “debt” claim, was 
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left in the file (R. 108-109) with the form filed: in Septem¬ 
ber, 1921 (R. 99-103). | 

The many voluminous documents constituting the papers 
relating to Claim No. 7094 are set forth in the record in 
ext ms o (R. 96-216) and will be discussed later }n this brief. 
Counsel agreed that the documents supporting Claim No. 
7095, were identical, except for differences in |the number 
of shares of stock involved and in certain ajnounts and 
dates, which are immaterial here (R. 217). 


Attorney General's Decision. 


'were trans- 
dictated by 
office of the 


On September 21st, 1921, the claim papers 
mitted to the Attorney General with two letters 
George E. Williams, Managing Director in the 
Alien Property Custodian, and signed by Thoihas W. Mil¬ 
ler, Alien Property Custodian, reviewing th0 facts and 
recommending the allowance of the claims (R.j 222-225). 

On September 23d, 1921, an opinion or decision prepared 
by Adna R. Johnson, an attorney in the Department of 
Justice, and signed by Guy D. Goff, Assistant to the At¬ 
torney General, was sent to the Alien Property Custodian 
allowing claim No. 7095, as follows: 

ARJ :CM. 

“Department of Justice, 

Washington, D. C. j 

September! 23, 1921. 

Claim 7095. ! 

i 

Societe Suisse Pour Valeurs de Methux. 

! 

i 

“Alien Property Custodian, 

Washington, D. C. j 

j 

Sir : 

The facts in this claim show that the claimant Com¬ 
pany was a Swiss corporation organized in 1910, that 
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shortly after organization it purchased stock from the 
Metallbank & Metallurgische Gesellschaft, that later 
in the year 1912 other stock was purchased from the 
same company, that the stock so purchased was made 
the basis of a bond issue, which issue was underwritten 
by the claimant company and which bonds were sold 
and distributed throughout Central Europe, that the 
value of these bonds depended upon the value of the 
stock purchased from the German corporation set out 
above. There is evidence in the record to the effect that 
at the time of purchase a guarantee was made by the 
German corporation that the claimant, the purchaser, 
would be protected to the full value of the stock at the 
time of purchase. 

* ‘ After Germany entered the war in 1914 the German 
mark began to decrease in value, and, consequently, 
this stock decreased in value. Accordingly, there was 
a meeting in 1916 between representatives of the claim¬ 
ant company and the representatives of the German cor¬ 
poration, and at that time the guarantee previously 
entered into between them was discussed, and officers 
and representatives of the claimant company were as¬ 
sured that such guarantee would be lived up to by the 
German corporation. After the meeting in 1916 con¬ 
ditions did not better themselves in Germanv and it 

* 

was adjudged necessary in the early part of 1917, i. e., 
in February and March, to have another meeting be¬ 
tween these same parties. At this meeting it is evi¬ 
dent that the whole subject of guarantee was discussed 
and it was finally decided upon between the claimant 
and this corporation that title should pass to the claim¬ 
ant company for 15,180 shares of the American Metal 
Company held in the United States. This transaction 
is borne out by affidavits of reputable people, and fur¬ 
ther by a later confirmation in writing. 

“The Department holds that there is sufficient proof 
of title passing to the claimant prior to the entrance of 
the United States into the war and that the subject mat¬ 
ter of the claim rightfully belongs to this claimant. 

“It is plainly shown here by this proof that these 





parties entered into negotiations as far back as 1910 
and that a substantial item in these negotiations is em¬ 
bodied in the guarantee, and that the guarantee existed 
and continued, and was recognized and is recognized by 
the German corporation as being in force, apd that by 
reason of this guarantee there was a subsequent con¬ 
tract entered into in 1917 prior to the entrance of the 
United States into the war and by which agreement 
title passed to the claimant. The fact that thelse negotia¬ 
tions existed prior to this agreement substantiates the 
position of the claimant. A full and complete assent of 
the enemy is found in the file, and there beipg no ques¬ 
tion of the ownership to the property, the claim is ac¬ 
cordingly allowed. 

“You will therefore please find orders enclosed here¬ 
with allowing the claim. 

Respectfully, 

For the Attorney General, 

GUY D. G(j)FF, 

Assistant to the Attorney General. 

\ 

“Inc: 84273.” (R. 225-227.) i 

I 

For the same reasons, Claim No. 7094 was allowed (R. 
227). 

Government checks were then drawn for $4500,357.29 
and $2,953,622.68, covering the cash credited Ijo the two 
Trusts, to the order of the National City Bank of New 
York, as attorney in fact for Societe Suisse (R. 220, 228- 
229), and these checks were delivered personally by Miller 
to Merton at a dinner in New York, at which! King and 
Smith were present (R. 239-240). j 

The balance then credited to the Trusts was represented 
by Liberty Bonds and these bonds in two parcels, one having 
a face value of $280,600 and one a face value of $234,350, 
total $514,950, were delivered by the Alien Property Cus¬ 
todian to Riggs National Bank, which transmitted them to 
National City Bank in New York, and they were delivered 
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by tlie latter Bank to Goldman, Sachs & Company, in New 
York (R. 221). These bonds were delivered on October 1st, 
1921, by Goldman, Sachs & Company to Richard Merton 
(R. 240). At the office of Goldman, Sachs & Company, 
Merton signed a receipt, in the presence of several wit¬ 
nesses, for bonds of the par value of $391,000, a clerk keep- 

l 

ing a memorandum of the numbers (R. 242-244) and imme¬ 
diately gave those bonds to John T. King in the office of 
Goldman, Sachs & Company, a retainer of $50,000 having 
previously been paid by check to King, the two amounts 
being the commission which Merton had previously agreed 
to pay King for his services, if King helped him “save law¬ 
yers’ fees” (R. 244-245). When Merton first met King, 
King told him that Dulles and Miller were not on friendly 
terms and he would not advise Merton to take Dulles as his 
attorney, King further saying: “It is going to cost you a lot 
of money, and if you look after the case yourself, and I give 
you the introduction to these people and you find it out for 
yourself, you can manage just as well” (R. 245). 

American lawyers had gone to Europe and asked for con¬ 
tingent fees larger than the amount paid King (R. 250). 
With Societe Suisse, it was a question of speed to avoid 
bankruptcy (R. 250) and Merton agreed to pay King a 
larger commission if the matter was settled within six 
months than he would pay if the matter was delayed longer 
than that period (R. 244). There was never any secrecy 
about the payment to King, the bonds being easily identified 
by their numbers (R. 242-244). 

In 1921, the Harding Administration had just taken office 
and no one had heard of the “Ohio gang” (R. 254). Merton 
had no reason to believe that he was dealing with “crooks” 
(R. 253). He “did not authorize King or any one else to 
pay or to promise to pay any money to any Government 
official to act favorably on this claim and he never in his life 
thought that King would do anything of the kind” (R. 246). 
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There is no evidence nor was any tendered that any offi- 
cial of Societe Suisse was either himself guilty or had 
knowledge of any fraudulent act done or that any state¬ 
ment made in the claim papers or by anyone who handled 
them was false or misleading. No charge of corruption was 
ever made against any of the Government officials who had 
immediate charge of the allowance of the claim, namely, 
George E. Williams, Managing Director in the offtce of the 
Alien Property Custodian; Adna R. Johnson, an attorney in 
the Department of Justice, or Guy D. Goff, Assistant to the 
Attorney General, afterwards United States Senator from 
West Virginia. 

In 1921, the two German companies admitted that their 
beneficial interest in the stock of the American Mjetal Com¬ 
pany had been transferred to the Societe Suissp over six 
months prior to October 6,1917, and they consented, in 'writ¬ 
ing to the payment of the fund to the Societe. No pther per¬ 
son or corporation has claimed or now claims this property 
or any interest therein. 


Events Subsequent to Payment in 1921.! 


Some of the $391,000 of bonds delivered by Merton to 
King, or the proceeds thereof, were traced by their numbers 
some years later through various banks and brokers, to 
Thomas W. Miller, who was Alien Property Custodian, and 
to Harry M. Daugherty, who was Attorney General in 1921, 
$49,000 par value to Miller and $40,000 par j value to 
Daugherty. The bonds did not start on their way to Miller 
and Daugherty until 1923, nearly two years after allowance 
of the claim in 1921, and it is entirely probable |that such 
delayed possession had no connection whatever | wfith the 
earlier allowance of appellant’s claim (R. 285-296). 

In October, 1925, an indictment was returned in the 
United States District Court for the Southern district of 
New York against Thomas W. Miller, Richard Merton, 
Alfred Merton, Metallgesellschaft, Metallbankj Societe 
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Suisse, Leopold Dubois and Fritz Zahn-Geigy charging a 
conspiracy to defraud the United States by the presentation 
of false and fictitious claims to the proceeds of sale of the 
stock of the American Metal Company (R. 255, 260-261). 

In February, 1926, Kenneth F. Simpson, Assistant Dis¬ 
trict Attorney, went to Europe to make an investigation of 
the facts and reported to his chief, U. S. District Attorney 
Buckner, that he was given full information and free access 
to the books of the foreign corporate defendants and se¬ 
cured interviews with the individual defendants (R. 261 - 
262), and that 

4 4 As a result of my investigations in Europe and in 
this country and of my inspection of the books and 
records above referred to, I am of the opinion that there 
is ho evidence which would be available to the Govern¬ 
ment at a trial of this indictment which could substanti¬ 
ate the charges made therein against the alien individ¬ 
ual and corporate defendants. Furthermore, none of 
the latter could be brought to trial under this indict¬ 
ment without their voluntarily submitting to the juris¬ 
diction of this Court which would be extremely unlikely. 
I am further of the opinion, as a result of my extensive 
investigation of this case as aforesaid, that the facts as 
found therein do not involve or impute any degree of 
criminality, as to the specific charges recited in the in¬ 
dictments herein, to any of the foreign individuals 
named herein as defendants, to wit: Leopold Dubois, 
Fritz Zahn-Geigy, Alfred Merton and Richard Mer¬ 
ton” (R. 262). 

Commenting upon Simpson’s investigation, Merton tes¬ 
tified that Simpson 4 4 was satisfied as far as I recollect that 
contrary to his expectations or his belief, the money had not 
passed on to the German companies but had passed to the 
Swiss Company and was still their property’’ (R. 263). 

On August 14th, 1926, Simpson recommended and Emory 



R. Buckner, United States Attorney, directed that a nolle 
prosequi of the above criminal indictment be entered (R. 
263). | 

In the meantime, a new indictment had been| returned 
against Miller, Daugherty and King alone charging a con¬ 
spiracy to defraud the United States out of the honest and 
impartial services of Miller and Daugherty as Government 
officials (R. 262). Two Assistant District Attorneys, C. E. 
Newton and C. F. Reavis, testified that they realized that 
they could not successfully prosecute this indictment with¬ 
out the testimony of Richard Merton (R. 444-459). Dis¬ 
trict Attorney Buckner then requested Merton to come to 
the United States to testify and agreed that if he did so, 
the indictment against Merton would be dismissed and 
neither Merton nor “his associates would be harassed by 
vexatious attachments or other litigations’’ (Letter from 
Buckner to Littleton, March 9, 1927 (R. 388-389) )|. 

Relying upon the promise of the District Attorney, Mer¬ 
ton came to the United States in 1926 and testified in the 
case against Miller and Daugherty, (King having died prior 
to the trial), but the jury disagreed. Upon the saine under¬ 
standing, Merton again came to the United States in 1927 
and testified at a second trial, when Miller was found guilty 
and the jury disagreed as to Daugherty (R. 264-265; 469). 

Thereafter, confirming his promise, District j Attorney 
Buckner wrote to Merton’s attorney, Martin W. j Littleton, 
the letter above quoted, further saying therein: j 


“It was our belief that public interest would be far 
better served by the prosecution which has ;been con¬ 
ducted but which would have been impossible without 
Merton, than by bringing either civil or criminal suits 
against people over whom we had no jurisdiction and 
against whom the evidence available would |not be at 
all adequate for a successful outcome” (R. 389). 
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Various Documents Offered in Evidence by Defendants. 

In an effort to overcome tlie overwhelming evidence that 
the Societe owned the stock of the American Metal Com¬ 
pany, or the proceeds thereof, prior to October, 1917, and 
also at the time of payment of the claims in September, 
1921, defendants offered in evidence various documents, 
which did not contradict the evidence offered bv the Societe, 
but defendants’ counsel contended that inferences might be 
drawn from those documents casting suspicion upon the 
Societe’s claim of ownership. For example, defendants 
offered in evidence translations of certain annual reports 
of the German companies, of Metallbank for 1910 and of 
Metallgesellschaft for 1912,1917 and 1918 (R. 311-357), and 
argued therefrom that because they did not mention the 
guarantees and transfers above described, such guarantees 
and transfers were never made, as claimed in the documents 
offered in evidence bv the Societe. These documents will 
be discussed seriatim later in this brief. 

Lower Court’s Findings and Decree. 

At the conclusion of arguments below the learned Trial 
Justice stated orally his findings and conclusions, which 
will be found set forth verbatim in the record (R. 57-61). 
Announcing his conclusion that title to the stock of the 
American Company had not passed from the German com¬ 
panies to the Societe and that the German companies were 
the owners thereof in 1921 (R. 59), the Court concluded 
that fraud inhered in the claim made by the Societe before the 
Alien Property Custodian; and directed that the Societe’s 
bill of complaint should be dismissed and the prayers of 
the counterclaim be granted (R. 61). 

Accordingly decree was entered February 16th, 1937, 
dismissing Societe’s bill to recover interest in the sum of 
$643,595.81 and giving judgment in favor of above named 
defendants against the Societe for $6,967,987.30, with inter¬ 
est thereon at 6% per annum from September 26, 1921 
(R. 82). 
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Brief Historical Statement Chronologically Arranged. 

1914, August 1st: j 

The Imperial German Government declared war against 
Russia on the ground that the mobilization of the Russian 
Army was an attack upon Germany; 

1914, August 3d: j 

i 

Germany declared itself to be in a state of war with 
France, alleging that a French aeroplane had flown across 
and had dropped bombs on German territory; 

1914, August 4th: 

Great Britain declared war upon Germany, German 
troops having forcibly entered Belgium. 

j 

1914, August 4th: I 

United States of America, recognizing a state of war 
to exist between Germany and Russia and between Ger- 
many and France, proclaimed her neutrality with respect 
to each of the contending powers. 

1914, August 4th: j 

| 

Switzerland proclaimed her neutrality to the world at 
large and furnished (forwarded) copies of such proc- 
lamation to all foreign governments “at the time of its 
promulgation”. By said proclamation the Swiss Fed¬ 
eral Assembly and Federal Council: 

I 

“announced their firm determination not to deviate in 
any manner whatsoever from the principles of neu¬ 
trality so highly cherished by the Swiss people and 
in such perfect conformity w r ith their aspirations, with 
their institutions, with Switzerland’s situation in re¬ 
gard to other states, and which the guaranteeing pow¬ 
ers expressly recognized in 1815. This is the reason 
the Federal Council and the Federal Assembly have 
expressly declared that, during the duration of the 

2 a 
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war the Swiss Confederation will maintain and will 
defend its neutrality and the inviolability of its ter¬ 
ritory by all the means in its power.’’ 

Note. —Under date of February 10th, 1917, Doctor Hoff¬ 
man, Chief of the Swiss Political Department, in a com¬ 
munication to American Minister Stovall at Berne reiter¬ 
ated above proclamation of Neutrality m totidem verbis 
and added the following observations: 

“The events of the present war have fortified the 
Federal Council in its conviction of the necessity for 
the maintenance of a strict and loyal neutrality and 
have furnished the proof that today, as in 1815, the 
true interests of European politics are furthered by 
the entity and independence of Switzerland. Switzer¬ 
land will maintain this neutrality so long as the inde¬ 
pendence and integrity of its territory, its honor, and 
its vital interests are not attacked. 

“The Federal Council must again draw the atten¬ 
tion of President Wilson to the unusual geographical 
situation of Switzerland entirely surrounded by bel¬ 
ligerents, and which would certainly become, the mo¬ 
ment Switzerland ceased to be neutral, the theatre of 
the general war.” 

American Minister Stovall (Berne) to Secretary 
of State—For. Reis., U. S., 1917, Sup. 1, pp. 127- 
128. 

1914, August 5th: 

United States of America, recognizing a state of war 
to exist between Germany and Great Britain, proclaimed 
her neutrality as between the contending powers. 

For. Reis. U. S., 1914, Sup., p. 547. 

1914, August 19th: 

President Wilson appealed to citizens of the United 
States to “be neutral in fact as well as in name during 





19 


these days that are to try men’s souls'”,—to “jbe impar¬ 
tial in thought as well as in action”,—to put a “curb upon 
our sentiment as well as upon every transaction that 
might be construed as a preference of one party to the 


struggle before another.” 


“My thought is of America. * * * A nation that 

•neither sits in judgment upon others nor is! disturbed 
in her own counsels and which keeps herself fit and 
free to do what is honest and disinterested and truly 
serviceable for the peace of the world.” 

For. Reis. U. S., 1914, Sup. pp. 551, 552. 


1914, December 16: 

Minister Stovall at Berne advised the Secretary of 
State, in part, as follows: 

I 

li * e * * * #;* 

“The duration of the war is a matter of special im¬ 
portance to Switzerland, which, though not actually 
engaged, must maintain its army upon a war footing. 

Affecting the neutrality, a subject very dear to Swiss 
sentiment, which is strong in spite of the! apparent 
division of the cantons into German Switzerland, 
French Switzerland and Italian Switzerland, was the 
appearance of three English aviators, who j flew from 
Belfort along the Rhine one day last month, and who 
dropped bombs upon the sheds at Frederickshaven. 
* * * The matter was promptly taken hp by the 

Swiss national capital and the English Government 
was swift, with that of France, to make disavowal of 
any such intention. * * * 

Swiss patriotism is very strong, and the people ap¬ 
pear to be united in spite of the divided sympathies 
and neighborly feelings for the belligerent nations. At 
first German Switzerland, which comprises more than 
three-fourths of this country, was openly expressive of 
German sympathies, but the feeling even ip that sec¬ 
tion seems now to be conservative and impartial. The 


i 

i 

! 

| 

i 

i 

i 

i 
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sentiment of the cantons along the Lake of Geneva is 
generally believed to be for France. But above all, 
the people are determined to protect their own country 
as a whole, and the national spirit in spite of all 
geographical division is steady and undiminished. ’ ’ 
For. Reis. U. S. Sup., 1915, part 1, pp. 3-4. 

1916, May 31st: 

American Ambassador Gerard, at Berlin, to Secretary 
of State, Washing-ton, advised that Delegate Stresemann 
of the German National Liberal Partv had said in the 
Reichstag: 

“that mediation (for peace) of a really neutral coun¬ 
try, perhaps Switzerland, would be welcome.’’ 

For. Reis. U. S., 1916, Sup., p. 33. 

1916, December 18th: 

President Wilson suggested that the belligerent gov¬ 
ernments communicate their terms of peace and 

1916, December 20th: 

copies of his “communication” were delivered by Ameri¬ 
can diplomatic officers in neutral countries to the govern¬ 
ments to which they were accredited. 

For. Reis. U. S., 1916, Sup., pp. 96-98. 

1916, December 23d: 

American Minister Stovall (Berne) advised Secretary 
of State, Washington, that the Swiss Minister for For¬ 
eign Affairs had handed him a copy of the note of the 
Swiss Federal Council of December 23d, 1916, addressed 
to all belligerent governments, which had stated: 

“that the Federal Council had decided to extend its 
most enthusiastic support to President Wilson’s note 
regarding peace. * * * Its purpose is to show to 

the belligerent nations that the point of view of the 








oldest as well as of the greatest republic o£ the world 
in regard to peace is the same. ,, 

For. Reis. U. S., 1916, Sup., pp. 112-11?. 

i 

1916, December 23d: j 

The Swiss Federal Council, replying to President Wil¬ 
son’s said note of December 18th, stated in part: 

( i # * * ■* # * 

‘‘The most meritorious personal initiative of Presi¬ 
dent Wilson will find a mighty echo in Switzerland. 
True to the obligations arising from observing the 
strictest neutrality, united by the same friendship with 
the states of both warring groups of powers, situated 
like an island amidst the seething waves of; the terrible 
world war, with its ideal and material interests most 
sensibly jeopardized and violated, our country is filled 
with a deep longing for peace, and ready to assist by 
its small means to stop the endless sufferings caused 
by the war and brought before its eyes by daily con¬ 
tact with the interned, the severely wounded and those 
expelled, and to establish the foundations for a bene¬ 
ficial cooperation of the peoples. 

The Swiss Federal Council is therefore glad to seize 
the opportunity to support the efforts of the President 
of the United States. It would consider itself happy 
if it could act in any, no matter how modest a way, 
for the rapprochement of the peoples now .engaged in 
the struggle, and for reaching a lasting peace.” 

For. Reis. 1916, Sup., Part 1, p. 117. j 


1917, February 3d: 

President Wilson informed the Congress that he had 
directed the Secretary of State: 


“to announce to His Excellency the German Ambassa¬ 
dor that all diplomatic relations between the United 
States and the German Empire are severed, and that 
the American Ambassador at Berlin will immediately 
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be withdrawn; and, in accordance with this decision, 
to hand to His Excellency his passports.’’ 

Cong’l. Record, Vol. 54, p. 2550. 

1917, February 8th: 

Shortly after the President’s announcement of the 
severance of diplomatic relations with Germany and in 
order to allay anxiety on the part of subjects of Foreign 
States residing in the United States 1 ‘lest their bank de¬ 
posits or other property should be seized in the event of 
war between the United States and a foreign nation”, the 
President authorized the statement promulgated through 
the State Department : 

“ * * * that all such fears are entirely unfounded. 

The Government of the United States will in no cir¬ 
cumstances take advantage of a state of war to take 
possession of property to which international under¬ 
standings and the recognized law of the land give it no 
just claim or title. It will scrupulously respect all 
private rights alike of its own citizens and of the 
subjects of foreign states.” 

For. Reis. U. S., 1918, Sup. 2, p. 256. 

1917, April 2d: 

President Wilson, before The Congress, advised: 

“that The Congress declare the recent course of the 
Imperial German Government to be in fact nothing- 
less than war against the Government and people of 
the United States; that it formally accept the status 
of belligerent which has thus been thrust upon it; 
and that it take immediate steps not only to put the 
country in a more thorough state of defense but also 
to exert all its power and employ all its resources to 
bring the Government of the German Empire to terms 
and end the war.” 

Cong’l Record, Vol. 55, No. 1, p. 3. 


i 
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1917, April 6th: 

The Congress Resolved: j 

* 4 That the state of war between the United States 
and the Imperial German Government which has thus 
been thrust upon the United States is hereby formally 
declared; * * *” | 

Cong’l Record, Vol. 55, No. 4, p. 183; 40 Stat. p. 1. 

1917, October 6: j 

To make effective the cessation of commercial inter- 

course with the enemv and the sterilization of sources 

J ! 

from which he might derive economic benefit and to ac¬ 
complish such end in a manner that would safeguard 
foreign investments in so far as possible, in bonformity 
with the traditional respect of America for rights of 
private persons and private property menaced by bel¬ 
ligerent activities,—the “Trading with the Ehemy Act” 
was enacted, (40 Stat. 411), and was later amended in 
the manner hereinafter quoted. 

j 

1917, November 14th: 

Secretary of State to American Charge d’affaires in 
Switzerland—For publicity: 

j 

“ * * * Principle test of enemy character is one of 
residence, place of business, or business connections. 
* * * Broad purpose of Congress as expressed in act 
is first to preserve enemy-owned property in the 
United States from loss and, second, to prevent every 
use of it which may be hostile or detrimental to United 
States. * * * Property of every person iunder legal 
disability is in every civilized country protected by 
trustees or conservators to administer arid care for 
property while disability exists. This is duty of Alien 
Property Custodian. He is charged by law with the 
duty of protecting property of all owners under legal 
disability to act for themselves while state of war con¬ 
tinues. Thus probable waste, and loss of much valuable 
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property and property rights which could not, while 
war continues, be conserved by enemy owner, is avoided, 
and trustee appointed and paid by the United States is 
charged with duty of protecting and caring for such 
property until end of war. There is, of course, no 
thought of consfication or dissipation of property thus 
held in trust. ’ ’ 

For. Reis. IT. S., 1918, Sup. 2, p. 267. 

1917, December 4th: 

The American Metal Company, Limited, a corporation 
under the laws of New York, reported under Section 7(a) 
of the Trading with the Enemy Act that it held in trust 
for Metallbank und Metallurgische Gesellschaft, Frank¬ 
fort, A/M., Germany, 15,180 shares, and for Metallgesell- 
schaft, likewise of Germany, 18,180 shares of common 
capital stock of The American Metal Company, Limited 
(R. 217). 

1918, January 30th and February 9th: 

A. Mitchell Palmer, Alien Property Custodian, made 
demand that the certificates representing such shares be 
delivered to him “as enemy owned property” (R. 21S). 

1918, Februarv 13: 

The American Metal Company accepted service of such 
demands and made delivery of said certificates of shares 
as thereby required (R. 218). 

1918, November 11: 

Armistice. 

1919, June 28: 

Versailles Treaty signed. 

1919 November 26th: 

Francis P. Garvan, Alien Property Custodian in suc¬ 
cession to A. Mitchell Palmer— 
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i 


sold said 15,180 shares and received j 

therefor . $|2,516,159.35 

for credit of Trust No. 731, in name 
of Metallbank und Metallurgische 
Gesellschaf t; | 

—and— 

sold said 18,180 shares and received 

therefor . $3,013,412.06 

for credit of Trust No. 945, in name 
of Metallgesellschaft. 

(R. 219). 


1921, March 5th: 

i 

Harry M. Daugherty became Attorney General of the 
United States (R. 220). j 

1921, March 12th: j 

i 

Thomas W. Miller succeeded Francis P. Garvan as 
Alien Property Custodian (R. 219) . j 

1921, March or April: j 

Richard Merton, at Washington, discussed these claims 
of Societe Suisse pour Valeurs de Metaux with Mr. Miller 

i 

i 

and George E. Williams, connected with Miller’s office 
(R. 235). 

i 

1921, March 24th: 

7 j 

The President (Harding) delegated all powers con¬ 
ferred upon him by and under Section 9 of Trading with 
the Enemy Act to the Attorney General (R. 22j0). 

1921, July 2d: j 

Existing state of war between the Imperial German 
Government and the United States of America declared 
at an end (42 Stat. 105). I 

j 

1921, July—: j 

Richard Merton returned to the United States and to 
Washington where he had further conversation with Wil- 
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liams and learned for first time difference between 
“debt” and “ownership” claims, and how the instant 
claims should be presented (R. 236-237). 

1921, September 20: 

Claims of Societe Suisse, numbered 7094 and 7095, for 
recovery of property held in Trusts 745 and 731, respec¬ 
tively, formally filed with Alien Property Custodian (R. 
220 ). 

1921, September 21: 

Both claims, with accompanying papers, were trans¬ 
mitted to the Attorney General for determination (R. 
220, 222, 224). 

1921, September 23: 

Both claims formally allowed by the Attorney General 
and ordered to be paid (R. 220, 225, 227-230). 

1921, September 29-30: 

Alien Property Custodian delivered to The Riggs Na¬ 
tional Bank for delivery (made through National City 
Bank of New York as attorney in fact) to Societe Suisse, 
bonds of the Second and Fourth Liberty Loans, of the 
par value of $514,950 (bond numbers listed) (R. 221-222). 
Said bonds were delivered to Merton in New York on 
October 1, 1921 (R. 240-241). 

1921, September 30: 

Two checks aggregating $6,453,979.97, payable to Na-, 
tional City Bank of New York, as Attornev in fact for 
Societe Suisse, were delivered to Richard Merton at the 
Ritz-Carleton Hotel in New York City (R. 239, 240). 

1925, October: 

Thomas W. Miller, Richard Merton, Alfred Merton, 
Metallgesellschaft, Metallbank, Societe Suisse, Leopold 
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| 

Dubois and Fritz Zahn-Geigy indicted, in Southern Dis¬ 
trict of New York, for conspiracy* to defraiid United 
States by presentation of false and fictitious claims and 
unlawful payment of money, but, after having exhaustive 
investigation made in Europe and America, District At¬ 
torney reached conclusion that such charges against 
Societe Suisse and the other foreign corporations and 
individuals, could not be sustained and a nolle pros was 

entered in August, 1926 (R. 260-263, 388, 444-456). 

| 

1926, May 7th: j 

Miller, Daugherty and King indicted in Southern Dis¬ 
trict of New York, under Sec. 37 U. S. Criminal Code, for 
conspiracy to defraud the United States out of; the honest 
services of Miller and Daugherty (R. 262). 

j 

1927, March 4th: j 

The jury found Miller guilty; disagreed as! to Daugh¬ 
erty, and King having died pending trial, indictment w^as 
dismissed as to him (R. 264-265; 469). j 

1928, February 6th: | 

Opinion and judgment of United States Circuit Court 

of Appeals for the Second Circuit affirming j judgment, 
filed (24 F. (2d) 353). j 

1928, March 10th: 

Alien Property Custodian directed to allocate among 
the various trusts the funds in the “unallocated interest 
fund” and to pay to each person entitled, in accordance 
with a final decision of a court of the District! of Colum¬ 
bia, “the amount allocated to his trust, * * j (Act 
March 10, 1928, Sec. 15, 45 Stat. 254, 273; R. j)). 

1928, May 31: | 

Plaintiff Societe Suisse duly filed with the Alien Prop¬ 
erty Custodian notice of its claim “for all interest which 
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may have been earned upon property held for account 
of— 

Claim 7094—Metallgesellschaft, Trust E 945, and 
Claim 7095—Metallbank, Trust E 731 (R. 6). 

1929, September 13th: 

Alien Property Custodian declined in writing* to make 
payment on account of said claims (R. 6). 

1930, September 4th: 

Bill of complaint herein filed (R. 1-8). 

1931, January 6th: 

Defendants’ first answer and counterclaim filed (R. 8). 

1935, April 6th: 

Defendants’ last amended answer and counterclaim 
filed (R. 14-28). 

1935, July 22d: 

Plaintiff’s Motion to Strike amended Counterclaim 
granted (R. 29-30). 

1935, August 29th: 

Executive Order No. 7163 vesting the Attorney Gen¬ 
eral with “full power and authority to revoke or vacate 
any order (made) in favor of any claimant * * * in 

purported pursuance of section 9 of the * * * Trad¬ 
ing with the Enemy Act, as amended, which, in his opin¬ 
ion has been made or allowed without authority of law, 
or as the result of misrepresentations * * * or as 
a result of fraud on the part of any such claimant * * * 
with like effect as if the President had personally re¬ 
voked or vacated such order or orders” and authoriz¬ 
ing such Attorney General “to institute any suit, coun¬ 
terclaim, or other legal proceeding, at law or in equity, 
in name of the Attorney General as Successor to the 
Alien Property Custodian, or in the name of the United 


i 







States * * * for the purpose of reclaiming or recov¬ 
ering moneys * * * paid or delivered to any claim¬ 
ant * * * as a result of any order * *j * issued 

in purported pursuance of the said section jj” &c., &c. 
(E. 35). | 

1935, September 9: 

Defendant, citing said Executive Order No; 7163 and 
basing his action thereon, moved for leave to file amended 
answer and counterclaim “ similar in form afrd content 
to the counterclaim stricken 77 by the Court 7 $ order of 
July 22d, 1935 (R. 32-34). * | 

1935, November 1st: 

Motion overruled and denied (R. 44). 

1936, February 4th: 

Court of Appeals for the District of Columbia, consid¬ 
ering defendants 7 petitions for allowance of Special Ap¬ 
peals from order striking counterclaim and denying leave 
to reinstate same under Executive Order Noi 7163, or¬ 
dered said petitions and motions to be granted and al¬ 
lowed special appeals as prayed (R. 45, 46). 

1936, June 8th: ! 

Order of July 22d, 1935, of District (Supreme) Court 
for District of Columbia reversed and cause | remanded 
for further proceedings not inconsistent, &c., |(R. 47). 

1937, January 18-27: j 

Further proceedings by way of trial before Mr. Justice 
O’Donoghue (R. 93-474). | 

1937, February 16th: j 

Decree in favor of substituted defendants oh counter- 
claim and dismissing plaintiff’s Bill of Complaint, en¬ 
tered, and appeal therefrom noted and perfected (R. 82- 
83). ! 
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Statutory History. 

While the history of our war-time legislation with refer¬ 
ence to enemy and non-enemv property has been considered 
by this Court many times, it may not be amiss before 
entering upon a discussion of the questions covered by the 
assignment of errors, to call attention to certain provisions 
of the statutes and to point out the applicability of some 
of those provisions and non-applicability of other provi¬ 
sions to the facts of this case. 

Proclamation of February 8 , 1917. 

i 

Prior to the war, under date of February 8, 1917, Presi¬ 
dent Wilson authorized the issuance of the above mentioned 
public statement by the State Department, which was given 
wide publicity throughout Europe: 

4 ‘ It having been reported to him that there is anxiety 
in some quarters on the part of persons residing in this 
country who are the subjects of foreign States lest their 
bank deposits or other property should be seized in 
the event of war between the United States and a for¬ 
eign nation, the President authorizes the statement 
that all such fears are entirelv unfounded. 

w 

The Government of the United States will in no cir¬ 
cumstances take advantage of a state of war to take 
possession of property to which international under¬ 
standings and the recognized law of the land give it 
no just claim of title. It will scrupulously respect all 
private rights alike of its own citizens and the subjects 
of foreign States.” 

For. Reis. U. S., 1918, Sup. 2, p. 256. 

With the above assurance, the officials of the Societe 
Suisse felt that it was not necessary and for many reasons 
not desirable for them to do more than secure an oral 
acknowledgment from the German companies, with which 
they were closely associated, that the beneficial ownership 
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in the stock of the American Metal Company yras vested 
in Societe Suisse. Such an acknowledgment was obtained 
in^Febr uarv and March, 1917 (R. 119-120, 191-19 ?) 

Declaration and Termination of the T Var, 

War was declared between the United States and Ger¬ 
many on Anril 6. 1917 (40 Stat. 1) and officially ended on 
July 2d, l35T(42 StaTl05). 


Trading with the Enemy Act . 

The original Trading with the Enemy Act was enacted 
on October 6, 1917 (40 Stat. 411). Section 2 thereof pro¬ 
vided : 

“The words ‘ally of enemy’, as used herein, shall 
be deemed to mean— 


(a) Any individual, partnership, or other body of 
individuals, of any nationality, resident within the ter¬ 
ritory (including that occupied by the military and 
naval forces) of any nation which is an ally of a nation 
with which the United States is at war, |or resident 
outside the United States, and doing business within 
such territory, and any corporation incorporated 
within such territory of such ally nation, or incorpo¬ 
rated within any country other than the United States 
and doing business within such territory. ” 


Defendants’ answer admitted the allegation of plaintiff’s 
bill, as amended (R. 1-2, 15), that plaintiff wa$ a corpora¬ 
tion organized under the laws of the Swiss rirbrfWl^finn 
and as such a citizen and resident of that country, but 
denied the allegation that plaintiff “is not now nor at any 
time has it ever been an enemy or ally of ehemy of the 
United States” within the meaning of the above statute 
(R. 15). During the trial below, counsel fori defendants 
argued this question, but did so rather feebfy and have 
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apparently abandoned that position as no evidence was 
produced or tendered to prove that plaintiff was in fact 
enemy or ally of enemy within the definition above quoted. 
The trial court, although requested by the Societe to do so 
(R. 66), declined to make any finding on this point (R. 82). 

Said Section 2 also defined the term “to trade’’ and 
Section 3 provided that it shall be unlawful— 


“(a) For any person m the United States, except 
with the license of the President, granted to such per¬ 
son, or to the enemy, or ally of enemy, as provided 
in this Act, to trade, or attempt to trade, either directly 
or indirectly, with, to, or from, or for, or on account 
of, or on behalf of, or for the benefit of, any other 
person, with knowledge or reasonable cause to believe 
that such other person is an enemy or ally of enemy, 
or is conducting or taking part in such trade, directly 
or indirectly, for, or on account of, or on behalf of, 
. or for the benefit of, an enemv or ally of enemy.” 

\ 

Section 7 required corporations in the United States to 
report to the Alien Property Custodian a list of their stock¬ 
holders believed to be enemies or allies of enemies. Pur¬ 
suant to this provision, the American Metal Company made 
the reports to the Alien Property Custodian set forth in 
the Record (R. 217-218; 283-290). 

Section 7 also provided— 

“No conveyance, transfer, delivery, payment, or loan 
of money or other property, in violation of section three 
hereof, made after the passage of this Act, and not 
uiider license as herein provided shall confer or create 
any right or remedy in respect thereof; 


Provided, That nothing in this Act contained shall 
prevent the carrying out, completion, or performance 
of any contract, agreement, or obligation originally 
made with or entered into by an enemy or ally of enemy 
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where, prior to the beginning of the tear hud not in 
contemplation thereof, the interest of such| enemy or 
ally of enemy devolved by assignment or| otherwise 
upon a person not an enemy or ally of eneihy, and no 
enemy or ally of enemy will be benefited by iuch carry¬ 
ing out, completion, or performance otherwise than 
by release from obligation thereunder.” 

Under the provisions last quoted, the Societe claims that 
the so-called “cession” of November 20, 1919! (R. 181), 
above described, even though made after October 6th, 1917, 
was valid, because it was merely the carrying oht, comple¬ 
tion or performance of a contract or obligation originally 
made prior to the beginning of the war. Such; “cession” 
was not void as in violation of Section 3, because it was 
not made by or with “any person in the United States”, 
but was made in Switzerland. 

The provision last quoted was considered in Schrijver v. r 
Sutherland, 57 App. D. C. 214 (certiorari denied, 275 U. S. 
546), when this Court upheld the validity of a; seizure by 
the Alien Property Custodian of stock attempted to be 
transferred from German subjects to subjects o^ the Neth¬ 
erlands after the beginning of the war, there being no evi¬ 
dence that any negotiations had been started oriany agree¬ 
ment to transfer the stock had been made p\ior to the 
beginning of the war. In the present case, not onlv had 

° i # 

guarantees been given by the German companies to the 
Soci ete in 1910 and 1912, but negotiations for transfer had 
been started i n March, 1916, and _definite o ral transfers o f 
the beneficial interest in t he stock kacT been miade by th e 
German companies to th e^ Societe in February |i'nd~l^a xclL. 
1917 ( R. 119-120; 166; 191-192), prior to the beginning of 
tiie war. The “cession” of November 20, 19i9 (R. 181, 
198), constituted merely a confirmation, “ compliance ”, 
performance or completion of the earlier transactions (R. 
120, 172, 186, 192), and the finding of the lower! court that 

I 

i 

i 

i 


i 

I 
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such “cession” “could not operate” on the property (R. 
59) was contrary to the provisions of the statute. 

Section 9 of the Trading with the Enemy Act, as amended 
by the Act of June 5, 1920 (41 Stat. 977), in the form, there¬ 
fore, in which it was in effect when the claim was allowed 
in September, 1921, provided: 

“Sec. 9. (a) That any person not an enemy or ally 
of enemy claiming any interest, right, or title in any 
money or other property which may have been con¬ 
veyed, transferred, assigned, delivered, or paid to the 
Alien Property Custodian or seized by him hereunder 
and held by him or by the Treasurer of the United 
States, or to whom any debt may be owing from an 
enemy or ally of enemy whose property or any part 
thereof shall have been conveyed, transferred, assigned, 
delivered, or paid to the Alien Property Custodian or 
seized by him hereunder and held by him or by the 
Treasurer of the United States may file with the said 
custodian a notice of his claim under oath and in such 
form and containing such particulars as the said cus¬ 
todian shall require, and the President, if application 
is made therefor by the claimant, may order the pay¬ 
ment, conveyance, transfer, assignment, or delivery to 
said claimant of the money or other property so held 
by the Alien Property Custodian or by the Treasurer 
of the United States, or of the interest therein to which 
the President shall determine said claimant is entitled; 
Provided , That no such order by the President shall 
bar any person from the prosecution of any suit at 
law or in equity against the claimant to establish any 
right, title, or interest which he may have in such money 
or other property. If the President shall not so order 
within sixty days after the filing of such application or 
if the claimant shall have filed the notice as above re¬ 
quired and shall have made no application to the Presi¬ 
dent, said claimant may, at any time before the expi¬ 
ration of six months (this period later extended, as 
hereinafter shown) after the end of the war institute 
a suit in equity in the Supreme Court of the District 




of Columbia or in the district court of the United States 
for the district in which such claimant resides, or, if 
a corporation, where it has its principal place of busi¬ 
ness (to which suit the Alien Property Custodian or 
the Treasurer of the United States, as the j case may 
be, shall be made a party defendant), to establish the 
interest, right, title, or debt so claimed, ancj. if so es¬ 
tablished the court shall order the payment, convey¬ 
ance, transfer, assignment, or delivery to said claimant 
of the money or other property so held by | the Alien 
Property Custodian or by the Treasurer of the United 
States or of the interest therein to which the Court shall 
determine said claimant is entitled. If suit shall be so 
instituted, then such money or property sl^all be re¬ 
tained in the custody of the Alien Property Custodian, 
or in the Treasury of the United States, asj provided 
in this Act, and until any final judgment or decree 
which shall be entered in favor of the claimant shall be 
fully satisfied by payment or conveyance, transfer, 
assignment, or delivery by the defendant, or by the 
Alien Property Custodian, or Treasurer of t]he United 
States on order of the court, or until final j judgment 
or decree shall be entered against the claimant or suit 
otherwise terminated. 

“(b) In respect of all money or other property con¬ 
veyed, transferred, assigned, delivered, or p^id to the 
Alien Property Custodian or seized by him hereunder 
and held by him or by the Treasurer of tjie United 
States, if the President shall determine that the owner 
thereof at the time such money or other property was 
required to be so conveyed, transferred, assigned, de¬ 
livered, or paid to the Alien Property Custodian or at 
the time when it was voluntarily delivered jto him or 
was seized by him was- 

“ (1) A citizen or subject of any nation of State or 

free city other than Germany or Austria or Hungary 

or Austria-Hungary, and is at the time of the return 

of such money or other property hereundef a citizen 

or subject of any such nation or State or! free city 
# # # 
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then the President, without any application being made 
therefor, may order the payment, conveyance, trans¬ 
fer, assignment, or delivery of such money or other 
property held by the Alien Property Custodian or by 
the Treasurer of the United States, or of the interest 
therein to which the President shall determine such 
person entitled, either to the said owner or to the per¬ 
son by whom said property was conveyed, transferred, 
assigned, delivered, or paid over to the Alien Prop¬ 
erty Custodian: * * * 

***#*## 


“(c) Any person whose property the President is 
authorized to return under the provisions of subsection 
(b) hereof may file notice of claim for the return of 
such property, as provided in subsection (a) hereof, 
and thereafter may make application to the President 
for allowance of such claim and/or may institute suit 
in equity to recover such property, as provided in said 
subsection, and with like effect. The President or the 
court, as the case may be, may make the same determi¬ 
nations with respect to citizenship and other relevant 
facts that the President is authorized to make under 
the provisions of subsection (b) hereof. 

##*##*# 


“(e) No money or other property shall be returned 
nor any debt allowed under this section to any person 
who is a citizen or subject of any nation which was 
associated with the United States in the prosecution 
of the war, unless such nation in like case extends recip¬ 
rocal rights to citizens of the United States; nor in any 
event shall a debt be allowed under this section unless 
it was owing to and owned by the claimant prior to 
October 6, 1917, and as to claimants other than citi¬ 
zens of the United States unless it arose with reference 
to the money or other property held by the Alien Prop¬ 
erty Custodian or Treasurer of the United States here¬ 
under. ’ ’ 



37 


The purpose of this Section 9, as stated in Miller v. 
Robertson, 266 XL S. 243, 248, above quoted, whs “to pre¬ 
vent losses and inconvenience liable to result tol non-enemy 
persons ” and should be “liberally construed.” ; 

The claim presented in July, 1921, was in the I alternative 
as an “ownership” or “debt” claim (R. 108-109), the 
distinction between the two types of claim being pointed out 
at the beginning of Section 9(a) above quoted, j As herein : 
after stated more fully u nder Point IV , appelfant^Taims 
tha t even if “ow nership’’"of the American Metal Co mpany 
stock was not established in Societe Suisse, the Societe was 
a creditor of the German co mpanies and entitled ~ the ah " 
lowance of its claim as a “^deht” claim. It is trhe that Sec- 
tion 9(e), above quoted, provided “nor in any ^vent, shall 
a debt be allowed under this section unless it was owing to 
and owned by the claimant prior to October 6, 1917, and as 
to claimants other than citizens of the United Spates unless 
it arose with reference to the money or other property held 
by the Alien Property Custodian or Treasurer of the United 
States hereunder”, but the “debt” owing by t^he German 

i 

companies to the Societe met all such conditions! 

Under Section 9, power to determine the ownership and 
the right of a non-enemy claimant to the return of prop- 

i 

ertv was vested in the President of the United i States and 
by several Executive Orders (October 12, 1917; July 15, 
1919; June 11,1920, and March 24,1921) t he President dele- 
gated that power to the Atto^ i^y Q mieral. By £ome of the 
same Executive Orders, the President delegated to the 
Alien Property Custodian certain powers vested jn the Pres¬ 
ident under other Sections of the Act. The validity of such 
delegation of power was upheld in Stoehr v. V((allace, 255 
U. S. 239. | 

Section 12 of the Trading with the Enemy Act provided: 

‘ 4 The Alien Property Custodian shall be vested with 
all the powers of a common law trustee in rdspect of all 

I 


X 


I 
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property, other than money, which shall come into his 
possession in pursuance of the provisions of this Act.” 

and Section 12 also provided that money seized by the Alien 
Property Custodian should be invested in Government 
Bonds and “ after the end of the war any claim of any 
enemy or of an ally of enemy to any money or other prop¬ 
erty received and held by the Alien Property Custodian or 
deposited in the United States Treasury, shall he settled as 
Congress shall direct.” 

Winsloiv Act, March 4th, 1923. 

After the allowance of this claim in September, 1921, 
Congress further amended above Section 9 of the Trading 
with the Enemy Act by authorizing the return of property 
and money belonging to Germans and Austrians to the 
extent of $10,000 each. Such amendment was known as the 
Winslow Act of March 4,1923 (42 Stat. 1511). 

Henkel's Case, (271 U. S. 298). 

For several years, the officials of the United States, pur¬ 
suant to Section 12 of the Trading with the Enemy Act, 
invested the proceeds of sale of property seized by the Alien 
Property Custodian, in Government bonds, but when claim¬ 
ants applied for a return of their property, they were paid 
only the principal thus invested and the interest derived 
\\ therefrom was placed in an “unallocated interest fund.” 

• However, in the case of Henkels v. Sutherland, 271U. S. 298, 
decided May 24, 1926, the Supreme Court held that the per- 
j son who was entitled to the principal, was entitled to re¬ 
ceive the income. As the funds had been commingled, the 
Court further held that “an account must be taken to as¬ 
certain the average rate of interest” and a “proportionate 
allocation” made to Henkels. 
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Settlement of War Claims Act . 

Shortly after the decision in Henkel’s Case, j Congress 
enacted the Settlement of War Claims Act of March 10, 
1928 (45 Stat. 254). This Act amended the Trading with 
the Enemy Act by adding thereto Sections 26 and 28 
providing: 

“Sec. 26. (a) The Alien Property Custodian shall 
allocate among the various trusts the funds in the /un¬ 
allocated interest fund’ (as defined in section 28). 
Such allocation shall be based upon the average rate of 
earnings (determined by the Secretary of the Treasury) 
on the total amounts deposited under section 12. 

“(b) The Alien Property Custodian, when the al¬ 
location has been made, is authorized and directed to 

* 

pay to each person entitled, in accordance with a final 
decision of a court of the United States or of the Dis¬ 
trict of Columbia, or of an opinion of the Attorney Gen¬ 
eral, to the distribution of any portion of such unal¬ 
located interest fund, the amount allocated tb his trust, 

except as provided in subsection (c) of this section. 

i 

! 

# * * * * * 1 # 

i 

“Sec. 28. As used in this Act, the term ‘unallocated 
interest fund’ means the sum of (1) the earnings and 
profits accumulated prior to March 4, 1923, and at¬ 
tributable to investments and reinvestments under sec¬ 
tion 12 by the Secretary of the Treasury, plus (2) the 
earnings and profits accumulated on or after March 4, 
1923, in respect of the earnings and profits Referred to 
in clause (1) of this section.” 

i 

The allegations of paragraphs 6 and 7 of the Societe’s 
bill (R. 4-6) were admitted by defendants’ answer (R. 17- 
18), to effect that pursuant to the Settlement of T^ar Claims 
Act the sums of $330,766.12 and $312,829.69, t^)tal $643,- 
595.81, representing income derived from the investment of 
the principal proceeds of sale of the stock of the American 


i 

i 
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Metal Company, had been allocated by the Alien Property 
Custodian to the two “Trusts” hereinbefore described. 

In fact, counsel for appellees formally admitted that the 
Societe, in accepting the principal, “always reserved the 
right to claim interest thereon; that if plaintiff was entitled 
to the principal, it was entitled to the interest” (K. 231). 

The Settlement of War Claims Act also authorized the 
return, under certain restrictions, of all property of Ger¬ 
mans and Austrians, held by the Alien Property Custodian 
upon the German or Austrian owner establishing his claim 
thereto and upon his filing a written consent to a postpone¬ 
ment of the return of 20% of his property. 

Act of March 28,1934,48 Stat. 510. 

An act of Congress of March 28th, 1934 (48 Stat. 510) 
amended the Trading with the Enemy Act by providing that 
no claim should be filed or suit instituted or maintained 
against the Alien Property Custodian or Treasurer of the 
United States “by any person who was an enemy or ally of 
enemy as defined in the Trading with the Enemy Act, as 
amended”, and in the case of Woodson v. Deutsche doc. Co., 
292 U. S. 449, the Supreme Court held that a suit instituted 
by an enemy or ally of enemy prior to the date of that act 
should be dismissed, because it could not be “maintained”. 
Neither that act nor that decision applies to the present suit 
by an alien friend. 

Executive Order No. 6694 , May 1 , 1934. 

Pursuant to Section 16 of the Act of Congress of March 
3d, 1933 (47 Stat. 1489,1517), providing for reorganizations 
within the executive branch of the Government, the Presi¬ 
dent issued Executive Order No. 6694, on May 1st, 1934, 
abolishing the office of Alien Property Custodian and trans¬ 
ferring the authority and duties formerly imposed upon that 
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official “to the Department of Justice, to be administered 
under the supervision of the Attorney General”, but the 
powers given to the President, to the Alien Property Custo¬ 
dian and to the Courts by the Trading with the! Enemy Act, 
as amended, were not altered or enlarged. 

| 

Resolution of June 27,1934. 

On June 27, 1934, Congress passed Public Resolution No. 
53, (48 Stat. 1267), providing that all payments of money 
and deliveries of property to Germans, authorized by the 
Trading with the Enemy Act and Settlement of I War Claims 
Act, should be postponed “so long as Germajny is in ar¬ 
rears” in payments due the United States. 

In Deutsche Bank v. Cummings, 65 App. D.| C. 297, this 
Court held that a German corporation, which had estab¬ 
lished its claim to certain property to the satisfaction of the 
Alien Property Custodian, was entitled to| possession 
thereof, notwithstanding the passage of the aliove Resolu¬ 
tion, but that decision was reversed by the Supreme Court 
of the United States (300 U. S. 115). j 

However, this Resolution No. 53 is not involved in the 

I 

issues in this case. It authorized the officials of the United 
States who had obtained possession of property of Germans 
to retain possession thereof so long as Germany was in ar¬ 
rears in the payments due the United States, bht it did not 
even purport to authorize a reseizure of property found to 
belong and actually delivered to alien friends many years 
previously. In the present case the property had been 
delivered to Societe Suisse twelve years prior toi the passage 
of Resolution 53. j 

i 

I 

Executive Order No. 7163, August 29th, l f936. 

By Executive Order No. 7163, issued Augusj 29th, 1935, 
the President attempted to vest in the Attorney General 
power to revoke any order theretofore issued in favor of a 
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claimant under Section 9 of the Trading with the Enemy 
Act, which, in his opinion, had been made or allowed with¬ 
out authority of law, or as a result of misrepresentation or 
fraud on the part of the claimant, or as a result of collusion 
between the claimant and an officer or employee of the 
United States. By the same Executive Order, the President 
attempted to authorize and direct the Attorney General to 
institute suits or counterclaims, in his name or in the name 
of the United States, to recover money and property de¬ 
livered to claimants pursuant to orders made as a result of 
such misrepresentation, fraud or collusion. 

j 

This Court certainly did not intend to have its opinion 
rendered on June 8, 1936, on the Special Appeal (66 App. 
D. C. 121) construed as holding that Executive Order 7163 
of August 29,1935, authorized the prior filing of the original 
counterclaim on January 6, 1931 (R. 8), or the prior filing 
of the last amended counterclaim on April 6,1935 (R. 14). 
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Assignment of Errors. 

Comes now Societe Suisse Pour Valeurs de Metaux, 
plaintiff in above cause and appellant therein, and for 
errors committed by and on part of the learned trial jus¬ 
tice in course of the proceedings and trial respectfully as¬ 
signs the following: 

i 

1. In dismissing plaintiff’s bill of complaint and in refus¬ 
ing to grant the prayers thereof, that is to say, in refusing 
to enter a decree declaring plaintiff to be entitled to receive 
from the 4 ‘unallocated interest fund” held in the Treasury 
of the United States the amounts allocated on tike books of 
the Treasurer of the United States to Trusts jE-731 and 
E-945, to wit, the sum of $330,766.12 allocated to Trust 
E-731 and the sum of $312,829.69 allocated to Tjrust E-945, 
with the net income which has accrued and been collected 
thereon and added thereto from March 4, 1923, provided 
in the Settlement of War Claims Act of March l|0, 1928 (45 
Stat. L. 254), amending the Trading with the Enemy Act 
of October 6,1917; 

| 

2. In granting the prayers of defendants’ counterclaim 
and entering the decree of February 16th, 1937, herein ap¬ 
pealed from, to effect that defendants do recover of plaintiff 
the sum of $6,967,987.30, with interest thereon at 6% per 
annum from September 26,1921; 

i 

3. In overruling plaintiff’s motion to strike from defend¬ 
ants’ Answer filed herein on April 6th, 1935, aS amended, 
paragraphs numbered 1 to 31, inclusive, which follow the 
heading “Counterclaim”, said motion being bas^d upon the 
ground that Homer S. Cummings, Attorney General of the 
United States, neither in his own right nor as successor to 
Howard Sutherland, formerly Alien Property Custodian, 
nor William A. Julian, individually or as Treasurer of the 
United States, was or is endowed by any applicable law, 
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statutory or otherwise, with the right or power to institute 
or maintain as against this plaintiff any independent suit 
in equity arising out of the transaction which constitutes 
the subject matter of the suit at bar, and consequently is 
without lawful authority or power to counterclaim for or 
with respect to such subject matter; 

4. In not holding and in refusing to hold and decree as 
matter of law that the District Court of the United States 
for the District of Columbia (formerly the Supreme Court 
of the District of Columbia) was and is without jurisdic¬ 
tional power to hear and determine on the (its) merits any 
of the matters of fact whether averred or suggested in said 
paragraphs 1 to 31, inclusive, of said sham Counterclaim; 

5. In refusing to hold that the subject matter of the in¬ 
stant suit did not arise out of the transaction or any of the 
transactions or conditions alleged or suggested in any of 
said paragraphs numbered 1 to 31, inclusive, of said Coun¬ 
terclaim ; 

6. In refusing to hold that each and every of the aver¬ 
ments of fact contained in paragraphs 1 to 26, inclusive, of 
defendants’ said counterclaim, if true, are irrelevant and 
immaterial with respect to plaintiff’s statutory right to 
recover so much of the ‘‘unallocated interest fund” defined 
in Section 28 of the Act of October 6, 1917, c. 106, as 
amended by the Act of March 10, 1928, c. 167, Sec. 15 (45 
Stat. 254, 273), as, pursuant to the requirements of Section 
26 of said Trading with the Enemy Act as amended, had 
been duly allocated to the trusts designated as trust E-731 
and Trust E-945, and pertained to claims numbered 7094 
and 7095 as set forth in plaintiffs’ bill of complaint herein; 

7. In assuming original jurisdiction to rehear and re¬ 
determine upon the merits the fact of ownership of the 
specified shares of the American Metal Company and of the 


i 
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proceeds thereof formerly held in the Treasury of the 
United States, such fact previously having been fully and 
finally adjudicated by The President of tjie United 
States in due course of his office while exercising the powers 
exclusively conferred upon him by pertinent I provisions 
of Section 9 of the Trading with the Enemy Act as origin¬ 
ally enacted and as amended; 

1 

8. In overruling plaintiff’s motion to strike put all evi¬ 

dence offered by defendants in support of their said coun¬ 
terclaim, on the ground that it was wholly immaterial and 
irrelevant; j 

9. In failing to hold that the defendant, Cummings, as 
trustee as defined in the Trading with the Eneipy Act, was 
guilty of ladies in presenting and filing said counterclaim, 
and that the same was stale and unenforceable! in equity, 
and was barred by the Statute of Limitations a^; law, even 
if otherwise maintainable; 

10. In overruling plaintiff’s motion to dismiss defend¬ 
ants’ said counterclaim on the ground that thb evidence 
failed to support the allegations contained in paid para¬ 
graphs 1 to 31, inclusive, thereof, and particularly on the 
ground that defendants had wholly failed to prove that the 
claims presented by plaintiff in 1921 were false, fraudulent 
and fictitious, as alleged in said counterclaim; 

i 

11. In overruling plaintiff’s motion to dismiss the de¬ 
fendants’ counterclaim on the ground that the lindisputed 
evidence proved that the plaintiff was entitled to the prin¬ 
cipal sum of $6,967,987.30 received by it in 19^1 and no 
other person or corporation then or thereafter l^ad or as¬ 
serted any right thereto or beneficial interest therein, and 
the former beneficial owners, Metallbank and Mptallgesell- 
schaft, by the written “Cession” of November 20, 1919, 

and written agreement of August 31, 1921, expressly con- 

j 

| 

i 

i 


i 
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ceded that plaintiff was entitled thereto, so that if defend¬ 
ants should recover said sum, they would, in equity, hold 
the fund in trust for plaintiff and for no other person or 
corporation ; 

12. In refusing to sustain plaintiff’s objection to and in 
overruling* plaintiff’s motion to strike out defendants’ Ex¬ 
hibits S to R-2, inclusive, which, subsequently to 1921, 
traced certain Liberty Bonds, or the proceeds thereof to 
Thomas W. Miller, and to strike out said Exhibits, with 
defendants’ Exhibits S-2 to C-3, inclusive, and the testi¬ 
mony of Milford H. Smoke, which, subsequently to 1921, 
traced certain Liberty Bonds, or the proceeds thereof, to 
Harry M. Daugherty, on the ground that said Exhibits and 
testimony were incompetent, irrelevant and immaterial and 
defendants wholly failed to show that plaintiff, or Bichard 
Merton, had any knowledge of what became of the bonds 
which Merton gave to King, or had any knowledge of the 
disposition which King may have intended to make of them, 
the only testimony upon the subject being that of the de¬ 
fendants’ witness, Richard Merton, that he had not the 
slightest idea that King would use the bonds for the pur¬ 
pose of corrupting officials of the Government, if any such 
use was in fact made of any thereof; 

13. In refusing to sustain plaintiff’s objection to defend¬ 
ants’ Exhibits C to I, inclusive, and D-3 to M-3, inclusive, 
relating to the Beaty-Bruere visit to Switzerland in 1918, 
on the ground that said Exhibits were immaterial, had no 
bearing on the case and were not binding upon plaintiff, 
whose officers and representatives were not shown to have 
jiad^any knowledge of the contents thereof until after 1921; 

14. In refusing to sustain plaintiff’s objection to letter of 
the Alien Property Custodian, dated January 23, 1918, 
(Defendants’ Exhibit S-3) and to letter of War Trade 
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Board, dated January 24, 1918, ( Defendants ’ Exhibit R-3) 
on the ground that they were immaterial and were noi bind- 
ing upon plaintiff, whose officers and representatives were 
not shown to have had any knowledge of th4 contents 
thereof until after 1921; 


15. In refusing to sustain plaintiff’s objection to the 

papers relating to the claim of Edward Greutert (Defend¬ 
ants ’ Exhibi ts JJ-3, and V-3^ o n the ground that |they were 
immaterial and no notice thereof was ever j given to 
plaintiff; j 

j 

16. In refusing to sustain plaintiff’s objection to and 
overruling plaintiff’s motion to strike out the testimony of 
W. Frank Gibbs concerning the close relationship between 
Harry M. Daugherty and Jesse Smith on the ground that 

i 

such testimony was immaterial and prejudicial to plaintiff, 
whose officers and representatives were not shown to have 
had any knowledge thereof or knowledge of any cforruption 
of Government officials; 

! 

17. In refusing to sustain plaintiff’s objection to and 
overruling plaintiff’s motion to strike out the testimony of 
Paul Smith relating to certain procedure inside of the office 
of the Alien Property Custodian on the ground |that such 
testimony was immaterial, inadmissible and nqt binding 
upon plaintiff, whose officers and representatives! were not 
shown to have had any knowledge thereof; 

I 

18. In refusing to sustain plaintiff’s objection to the tes¬ 
timony r>f Heinrich Kronstein relating to German; law upon 



the ground that German law was not involved in!this case, 
ana tne allegations inlhe counterclaim that plaintiff’s claim 
was false and fictitious were not based upon any alleged 
misunderstanding or misrepresentation of German law; 
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19. In refusing to sustain plaintiff’s objection to the copy 
of the annual report of Metallbank for 1910 and the copies 
of the annual reports of Metallgesellschaft for 1912, 1917 
and 1918, (Defendants’ Exhibits N-3, 0-3, P-3 and Q-3) on 
the ground that they were not material and not binding 
upon plaintiff, whose officers and representatives were not 
shown to have had any knowledge thereof until after 1921 
and on the ground that said copies were not properly cer¬ 
tified or proved; 

20. In refusing to sustain plaintiff’s objection to the let¬ 
ter, dated November 20, 1930, written by J. Frank Staley, 
acting Head of Admiralty Division, Department of Jus¬ 
tice, to William J. Donovan, formerly Assistant to the 
Attorney General; to the reply dated December 4th, 1930, 
from Donovan to Staley, and to the letter, dated November 
29, 1930, from Emory R. Buckner, formerly United States 
Attorney, to Donovan (Defendants’ Exhibits X-3, Y-3 and 
Z-3), on the ground that they were merely ex parte state¬ 
ments and self-serving declarations made by the writers of 
said letters after the institution of this suit, without any 
opportunity being given to plaintiff to cross-examine 
Staley, Donovan or Buckner; 

21. In sustaining defendants’ objection to plaintiff’s 
offer of the “Rhodes-Mareum Report” (Plaintiff’s Ex¬ 
hibit 8), plaintiff claiming that it was a public depart^ 
mental - record made in due course by duly authorized offi¬ 
cials of the Government relating to the subject matter 
herein involved; claiming that it completed the history of 
the transactions covered by other departmental records 
offered in evidence by plaintiff and defendants, and claim¬ 
ing that the ‘‘Report” was made in December, 1930, before 
the filing of the counterclaim in January, 1931, in which 
fraud on the part of plaintiff was alleged for the first time 
after dismissal of the Todd Indictment in 1926; 
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22. In refusing to hold that under the Trading with the 
Enemy Act, as amended, and the delegation of power by 
the President to the Attorney General, the decisions of the 
Attorney General, dated September 23, 1921, allowing said 
Claims Nos. 7094-7095, were final and conclusiye and the 
District Court was without jurisdiction to review and set 
aside or reverse either the findings of fact or ithe conclu¬ 
sions of law of the Attorney General, especially after the 
lapse of many years; 

23. In refusing to hold that defendants were estopped 
from prosecuting said counterclaim after the Upited States 
Attorney for the Southern District of New Ycirk entered 
a nolle prosequi of the so-called 4 * Todd Indictment ’ ’, No. 
C-44,171 against Thomas W. Miller, Richard Meijton, Alfred 
Merton, Metallgesellschaft, Metallbank, Societe Suisse, Leo¬ 
pold Dubois and Fritz Zahn-Geigy and promised to insti¬ 
tute no civil action thereafter against Societe Sjuisse, such 
promise having been made in consideration of Richard 
Merton coming to the United States to testify at the two 
criminal trials against Thomas W. Miller and Harry M. 
Daugherty; 

j 

24. In refusing to hold that said Claims Nosi 7094-7095 
were valid and allowable as “debt claims”, even if they 
were not allowable as “ownership claims”, as those terms 
are defined in the Trading with the Enemy Act, a£ amended; 

25. In overruling plaintiff’s exceptions to the Court’s 
findings of fact, and in overruling plaintiff’s motion, filed 
February 3, 1937, to make additional findings of pertinent 
and ultimate facts; 

26. In refusing to hold that the defendants’ right of 
separate and independent action, if any, against this plain¬ 
tiff, such right of action they or either of them had, was 

4a 
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and is solely at common law as for money wrongfully had 
and received and in the prosecution of such action, if under¬ 
taken, this plaintiff would have been entitled to the pro¬ 
tection expressly accorded by the Seventh Amendment to 
the Constitution of the United States which declares that 
“In suits at common law, * # * the right of trial by jury 
shall be preserved”; 

27. In concluding and declaring that while the defend¬ 
ants named vrere the Attorney General and the Treasurer 
of the United States, “in reality the United States itself 
is in the position of (the) defendant in this case”; that the 
United States “as defendant in this case” cannot be 
estopped or be held to be guilty of laches or be bound “by 
any unlawful actions of any of its officers ’ ’; 

28. In holding and declaring that the sum of a series of 
specified improbabilities and of certain negative deduc¬ 
tions from the evidence embraced in the Court’s statement 
of case, afforded a sufficient basis for the affirmative find¬ 
ing of fraud on part of the plaintiff in the proceedings 
sponsored by it under the Trading with the Enemy Act, 
and that consequently title to the shares of the American 
Metals Company here involved had not passed to nor be¬ 
come vested in the Societe Suisse pour Valeurs de Metaux; 

29. In concluding and decreeing that the bill of complaint 
should be dismissed and that the prayers of the counter¬ 
claim should be granted (R. 83-89). 
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ARGUMENT. 

I 

' i 

Summary of Appellant’s Main Pointsj 

I 

Appellees Failed to Prove That Claim Presented in 1921 

Was Fraudulent. 

i 

! 

On the special appeal, this Court considered this case 
upon the pleadings, no testimony as to issue joinied having! 
been submitted (66 App. D. C. 121). The evidence now be-1 
fore the Court on this appeal demonstrates th^ truth of' 
the representations made by the Societe in the claim papers 
submitted in 1921. Appellees wholly failed to sustain the 
burden of proving by any evidence whatever, certainly not 
by clear, unequivocal and convincing evidence, thjat Societe 
Suisse presented “false, fraudulent and fictitious claims” 
in 1921. 

It is elementary law that a party alleging fraud must 
prove it by testimony ‘ 4 clear, unequivocal, and convincing, ’ ’ 
and that such proof will not arise from a bare preponder¬ 
ance of evidence which leaves the issue in doubt: 

Maxwell Land Grant Case, 121 U. S. 325, 3^1; 

Equitable Life Assur. Society v. Johnson, 81 Fed. (2d) 
543. 

There was certainly no direct proof that a siijigle state¬ 
ment made in the sworn affidavits and accompanying docu¬ 
ments submitted by the Societe Suisse to the Alien Prop¬ 
erty Custodian was untrue and the inference of fraud, 
which the Trial Judge drew from the evidence, ^as, we re¬ 
spectfully insist, entirely unjustified. 

! 

Decision of Attorney General in 1921 Was Ifinal. 

i 

Where property was seized by the Alien Property Cus¬ 
todian, the power to decide what should be returned to a 
claimant was vested exclusively in the President, and by 
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him delegated to the Attorney General. Resort might be 
had to the Courts only in the event of a decision too long 
delayed or adverse to the claimant. In the present case, 
therefore, the decision of the Attorney General, acting 
upon his delegated powers in place and stead of the Presi¬ 
dent, and in the absence of clear proof of fraud, which 
declared that title to the stock of the American Metal Com¬ 
pany had passed to the Societe Suisse long prior to Oc¬ 
tober 6,1917, should properly be held to have been final and 
conclusive of the defendants’ counterclaim. 

Appellees Without Power to Re-seize Property. 

Public Resolution No. 53 of June 27, 1934, hereinafter 
mentioned, authorized the retention of property of Ger¬ 
mans in the possession or under the control of the United 
States, its officers or agents, so long as Germany is in 
arrears in payments due the United States, but neither that 
Resolution nor any statute attempts to authorize a re- 
seizure, at this late day, of property heretofore returned 
to Germans, and certainly there is no statutory authority 
for a re-seizure and confiscation of property actually de¬ 
livered to alien friends many years ago. 

District Court Without Jurisdiction to Consider 

Counterclaim. 

For the reasons stated in connection with the former ap¬ 
peal and for the additional reasons hereinafter set forth, 
the District Court was without jurisdictional power to con¬ 
sider the counterclaim. Whether the Attorney General 
was right or wrong in authorizing the Alien Property Cus¬ 
todian to deliver the property to Societe Suisse in 1921 is 
not a matter for the Courts to consider and decide. The 
Federal Courts derive their power from statutes and no 
statute authorizes any of those courts to re-open, review and 
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reverse a decision rendered, pursuant to statutory author¬ 
ity, by the Attorney General, more than fifteep years ago. 

i 

Lower Court’s Decision, if Sustained, Will Cause Gravest 
Injustice to Many, Contrary to the Purpose of the 
Statutes . 

An unjustified reversal of the Attorney General's decision 
after the lapse of fifteen years—several important witnesses, 
including Fritz Zahn-Geigy and Leopold Duboijs, who were 
available in 1921, having died—will cause the gravest in¬ 
justice to the Societe Suisse and to the many holders of its 
debentures which were sold throughout Switzerland upon 
the strength of representations made in the propectus as to 
the value of the propery acquired by the Societe from the 
German companies. Such a result is diametrically opposed 
to the purpose of Congress in enacting the Trading with 
the Enemy Act, such purpose having been denned by the 
Supreme Court of the United States as 

! 

“The purpose of Section 9 was to prevent or lessen 
losses and inconvenience liable to result to non-enemy 
persons. This provision is highly remedial and should 
be liberally construed to effect the purposes of Congress 
and to give remedy in all cases intended to lj)e covered." 
(Italics ours.) 

Miller v. Robertson, 266 U. S. 243, 248. j 

/V- > £—/ 
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Discussion of Points Covered by Assignment of Errors. 

For convenience, the twenty-nine assigned errors may be 
grouped and considered under the following six headings: 

Point 1. 

Under assigned errors Nos. 1, 2, 10, 11, 28 and 29, ap¬ 
pellant contends that, on the merits, appellees wholly failed 
to sustain the burden of proving that the claims presented by 
Societe Suisse in 1921 were false, fraudulent and fictitious, 
as alleged in the counterclaim, and the lower court, there¬ 
fore, erred in refusing to dismiss the counterclaim and in 
refusing to deny the prayers thereof. Conversely, the evi¬ 
dence shows that the claims presented by the Societe in 1921 
were bona fide , as found by the Attorney General. There¬ 
fore, the Societe was entitled to the principal of the two 
Trusts, representing the proceeds of sale of the stock of 
the American Metal Company, and is now entitled to the 
interest allocated to those Trusts pursuant to the Settlement 
of War Claims Act. 

Point 11. 

Under assigned errors Nos. 9 and 27 appellant contends 
that appellees were guilty of laches in waiting from 1921 
until 1931 before filing the counterclaim and, under assigned 
error No. 23, that appellees are estopped by the promises 
made to appellant in 1926, from prosecuting the counter¬ 
claim, or if the United States Government is to be regarded 
as the real party in interest, a court of equity will not aid 
even the Government to enforce a “stale” claim. 

Point 111. 

Under assigned errors Nos. 12 to 21, inclusive, appellant 
contends that the Trial Judge prejudicially erred in many 
of his rulings relating to the admissibility of evidence. 

Point IV. 

Under assigned error No. 24, appellant contends that its 
claims were allowable when presented as a ‘‘debt claim”, 
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even if it should now be thought that claimant was not 
“owner”, as the term was defined in the statute. 

Point V. 

Under assigned error No. 25, appellant contends that the 
lower Court prejudicially erred in overruling the motion 
for additional findings based upon admissions and un¬ 
contradicted evidence to be found in record. 

i 

Point VI. | 

Under assigned errors Nos. 3, 4, 7, 22 and 26,! appellant, 
for the reasons stated in connection with the former appeal 
to this Court and for the additional reasons hereinafter 
stated, submits with the utmost deference that the appellees 
were without right or power to institute or maintain the 
counterclaim and the lower Court was and is without juris¬ 
dictional power to hear and determine the matters alleged 

i 

in the counterclaim; that the decision of th^ Attorney 
General in September, 1921, was final and the District Court 
was without jurisdiction to review and reverse that de¬ 
cision ; that if the United States had any cause df action in 
the premises, the remedy was by an action at lawf instituted 
in the name of the United States, in which action the 
appellant would have been entitled to a trial by jury, under 
the Seventh Amendment to the Constitution. 

In connection with Point VI, appellant contends under 
assigned errors Nos. 5, 6 and 8, that the allegations of the 
counterclaim are irrelevant and immaterial and all evidence 
offered in support thereof should have been stricken out. 

. i 

I 

In thus grouping the twenty-nine assigned errors under 
six headings, appellant does not waive any of th^ questions 

i 

separately raised therein. 

Point I. i 

Under assigned errors Nos. 1, 2, 10, 11, 28 and 29 
appellant contends that, on the merits, appellees wholly 
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failed to sustain the burden of proving that the claims 
presented by Societe Suisse in 1921 were false, 
fraudulent and fictitious, as alleged in the counterclaim, 
and the lower Court, therefore, erred in refusing to 
dismiss the counterclaim, and in refusing to deny the 
prayers thereof. Conversely, the evidence shows that 
the claims presented by the Societe in 1921 were bona 
fidd, as found by the Attorney General. Therefore, the 
Societe was entitled to the principal of the two Trusts, 
representing the proceeds of sale of the stock of the 
American Metal Company, and is now entitled to the 
interest allocated to those Trusts pursuant to the 
Settlement of War Claims Act. 

In considering whether or not appellees sustained the 
burden of proving that the claims presented by appellant 
in 1921 were false, fraudulent and fictitious, it becomes 
necessary to analyze the evidence, especially the documents 
submitted in support of the claims in 1921. 

In the Court below, the voluminous claim papers were 
frequently called the ‘‘dossier” and will be so designated 
here, although the term may not be strictly accurate. The 
dossier and the decisions of the Attornev General finding the 
facts and allowing the claims were offered in evidence bv the 
Societe, not only as proof that such claims were presented 
and allowed, but “for all purposes” (R. 95), that is, as 
constituting at least prima facie proof of the facts therein 
stated, whereupon, addressing counsel for appellees, the 
Court ruled: 

“The Court: They are admissible in evidence. If 
you want to offer any evidence in support of or in 
denial of what is set forth in these papers, you may do 
so. Because you want to deny what some of these papers 
may contain, as to the truth of them, is a matter of 
evidence on your part and not a ground for the Court 
to refuse to admit them in evidence” (R. 95). 
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I 

Organization of Societe Suisse . ! 

i 

Prior to 1910, a large part of the metal trade of the world 
was controlled by several companies which had been or¬ 
ganized by members of the Merton family. Wilhelm Mer- 
ton, father of appellees’ principal witness, Richard Merton, 
was of English origin, but he settled in Germany apd ac¬ 
quired control of the firm of Philip Abraham Cohep. As 
early as 1881 the business of that firm was transferred to 
Metallgesellschaft, a German corporation, in which the Mer- 
tons held stock. Wilhelm Merton, and his brothers, British 
subjects living in London, were also large shareholders in 
Henry R. Merton & Company, an English corporation and 

i 

they formed Metallurgischegesellschaft and Berg-und-Me- 
tallbank Aktiengesellschaft, German companies. Later the 
two companies last named were merged into one company 
frequently called by the short title of “Metallbanjk” (R. 
232-233, 246-247). j 

In 1910, by stock ownership, Wilhelm Merton Pnd his 
family controlled Metallgesellschaft, which was the leading 
company in the group and Metallgesellschaft controlled Met- 
allbank. Although separate corporations, they had their 

i 

offices in the same building in Frankfort, their Boards were, 
very much alike and nothing was done by one Company 
without the knowledge and participation of the other com¬ 
pany (R. 232). j 

When large concerns wished to increase theirj capital, 
they went to the cheapest money market and Switzerland 
being a good money market in 1910, Wilhelm Mertcjn agreed 
with the Directors of the Swiss Bank Corporation^ a Swiss 
company in Basle, to form a stock company in Ba^le, under 
the applicable Swiss Cantonal law, to be called Societe 
Suisse pour Valeurs de Metaux, its German natne being 
Schweizerische Gesellschaft fur Metallwerte zu Basel (R. 
232-233). | 

j 

i 

i 

i 
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The ‘‘dossier’’ contains a certified extract from the Regis¬ 
try of Commerce of the Canton of Basle, relating to the 
incorporation of the Societe under the laws of the Swiss 
Confederation by five members of the Board of Swiss na¬ 
tionality, Frederic (Fritz) Zahn, (President), Leopold Du¬ 
bois, Edward Nuscheler-Whittle, Robert de Pury and 
Charles Schlumberger and three members of German na¬ 
tionality, Alfred Merton and Richard Merton, sons of Wil¬ 
helm Merton, and Gustav Ratjen (R. 124). Its head office 
and only office was located in Basle (R. 124). At no time 
did the Societe transact any business in Germany (R. 115). 
The Siviss directors, (except on occasions in 1910, 1911 
and 1913), were always in the majority at the meetings and 
always had actual control of Societe Suisse. 

Guarantee of German Companies of Value of Shares Sold 

to Societe . 

On June 20, 1910, Metallbank sold and transferred to the 
Societe shares of Metallgesellschaft of the nominal amount 
of 7,600,000 marks and the affidavit of 
“dossier’’ states that before the sale took place, Metall¬ 
bank and Metallgesellschaft, which were closely related, 
“did at various times and formally declare that they guar¬ 
anteed the value of the shares and the amount of dividends 
of such shares; that they stated particularly that the real 
value of the shares was more than the price asked for, i. e., 
315%, in Swiss francs, at the rate of 123.41%, Swiss frs. 
29,544,952.50; that the shares were exceptionaly good and 
^sound securities; that the dividends on such shares of the 
nominal amount of M. 7,500,000 only, would amount to 
Swiss frs. 2,222,000, which figure was below their last five 
years average; that the Metallgesellschaft and Berg-& Met¬ 
allbank also owned a large holding of shares of overseas 
corporations, especially of the American Metal Company, 
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i 

which holding did warrant their giving snch guarantee’’ 
(R. 116). | 

The above statement was supported by a certified extract 
from a statement issued by Metallbank in April, 1910, as 
to the value of the shares of Metallgesellschaft and the fact 
that they were paying dividends at the rate oij 24% (R. 
133); by another certified extract of statement issued by 
Metallbank in April, 1910, as to the value of the shares 
of Metallgesellschaft, such statement containing a repre¬ 
sentation that the interest to be paid on the debentures to 
be issued (by the Societe) 4 *does not even amount to one- 
third of the income to be expected” from the shares of 
Metallgesellschaft (R. 136). ! 

The above affidavit of Fritz Zahn as to the j guarantee 
made in 1910 was further supported by a certified extract 
from a letter written on May 11, 1910 by Methllbank to 
Schweizerische Bankverein, sometimes called by its Eng¬ 
lish name, Swiss Bank Corporation (the fiscal agent of So¬ 
ciete Suisse) for the attention of Leopold Dubois, (who 
became a Swiss member of the Board of the Societe), such 
letter showing the value of the shares of the American Metal 
Company held by or for the account of Metallgesellschaft, 
the following being quoted therefrom: 

I 

i 

* # * # # | * 

“American Metal Co . Shares: 

1 ‘ The debentures go with the shares so that each 
shareholder owns the same number of shares and de¬ 
bentures. A dividend of 6% was distributed on the 
shares. The debentures are entitled to thb full sur¬ 
plus profit. The new laws in America were the reason 
of this arrangement. The dividends of the American 
Metal Company were- 

in the year 1906/07 . 25 % 

1907/08 .. i5 % 

1908/09 . 271/2% 

1909/10 . 14 % 


1 

1 

i 

I 
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The considerably lower dividend in the last year is 
due to the fact that a large amount had to be written 
off on an industrial participation. We have mentioned 
the dividends as if no debentures existed, as it amounted 
to the same for the Metallgesellschaft, wdiich received 
the debentures gratuitously as they were created out 
of existing reserves. For the Metallgesellschaft the 
income of the last four years was calculated on the aver¬ 
age 14.3 percent on their inventory price SO + 80 = 
160” (R. 138). 

The affidavit of Fritz Zahn in the dossier then showed 
that on the strength of the statements submitted by Metall- 
bank and of the assurances given by it and by Metallgesell¬ 
schaft, the Societe purchased the shares of Metallgesell¬ 
schaft and paid 29,544,952.50 Swiss francs therefor (R. 
117). This statement was supported by a certified extract 
from the original contract (in German) of June 20, 1910, 
with an English translation, covering the actual transfer 
to the Societe of shares of Metallgesellschaft of the nominal 
amount of 7,600,000 marks (R. 141), and a certified extract 
from the books of Societe Suisse (R. 145). 

The dossier also contains a certified extract from the 
records of the Swiss Bank Corporation acknowledging re¬ 
ceipt of the shares of Metallgesellschaft under date of July 
12, 1910, (R. 149), and a certified extract, with translation, 
from the contract, dated June 14th, 1910, whereby the So¬ 
ciete Suisse employed the Swiss Bank Corporation to act 
as its fiscal agent; to take care of its documents, securities, 
bookkeeping and administration (R. 147). 

Prospectus for Sale of Debentures Throughout Switzerland. 

Upon the strength of the above assets and guarantees, 
Societe Suisse proceeded with the sale of debentures in 
the sum of 18,000,000 Swiss francs, bearing interest at the 
rate of 4%% per annum. Under date of June 18th, 1910, 
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a prospectus was issued by Soeiete Suisse describing these 
assets in some detail, shares of Metallgesellschaft of the 
value of 29,550,000 Swiss francs and shares of, Henry R. 
Merton & Company of the value of 6,000,000 Svdss francs, 
with a statement of the dividends paid by Metallgesellschaft 
for several years, reference also being made therein to the 
holdings of Metallgesellschaft in oversea metal undertak¬ 
ings, although the American Metal Company whs not spe¬ 
cifically named. The dossier contains a certified transla¬ 
tion of an extract from the prospectus, from which the fol¬ 
lowing is quoted: 

“Taking as basis the average dividend paid for the 
last five years on the shares of the Metallgesellschaft, 
Frankfort o/M, and those paid for the last three years 
on the ordinary shares of the Henry R. Merton & Co., 
Ltd., London, the securities held by the Soeiete Suisse 
pour Yaleurs de Metaux show an income which after 
deducting the taxes and the general expenses is more 
than three times and a half the amount needed for the 
interest of the debentures” (R. 153). 

This prospectus gave the names of fifty or more Swiss 
banks, through which subscriptions to the debentures could 

be made (R. 154-156). ! 

| 

Additional Shares of Metallgesellschaft Bought by Soeiete 

in 1912. 


The affidavit of Fritz Zahn in the dossier further stated 
that “in May, 1912, after receiving renewed! assurances 
from the Metallgesellschaft and the Metallbank as to the 
value of the shares and the receipts to be derived from 
them, the Soeiete Suisse pour Valeurs de Metaux did sub¬ 
scribe new shares of the Metallgesellschaft to the nominal 
amount of Mk. 1,520,000 and paid the price of 187 %, which 
price was the preferential price allowed to shareholders 
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only, at the rate of 123.64 in Swiss francs 3,514,342.28 ,, 
(R. 118). 

This statement was supported in the dossier by a certifi¬ 
cate of a Notary as to the contents of the minutes and 
records of Societe Suisse (R. 158-161) and by the receipt 
given by the Swiss Bank Corporation for the shares (R. 
162). 

Acknowledgment of Guarantee by Metallbank and 

Metallges ells cliaft. 

The “dossier’’ contains a declaration signed by Alfred 
Merton, as President of Metallbank, and by Richard Mer¬ 
ton, as President of Metallgesellschaft, acknowledged be¬ 
fore a Notary under date of August 31, 1921, that before 
this additional subscription was made, the Societe asked 
for and received from representatives of Metallgesellschaft 
and Metallbank “ formal assurances to the effect that the 
guarantee which was given” with respect to the shares 
of Metallgesellschaft bought in 1910, “ should to all intents 
and purposes apply to the new shares also” and they 
41 again referred to their interest in the American Metal 
Company and the development of the same which war¬ 
ranted their giving such guarantee” (R. 164). 


Ownership of Shares of Societe Suisse. 



When Societe Suisse was organized in 1910, it had a 
share capital of 20,000,000 francs, of which 18,000,000 
francs was paid up, and issued bonds, or debentures in 
the sum of 18,000,000 francs. In 1912 the share capital 
was paid up to 20,000,000 francs and the bonds increased 
to 20,000,000 francs (R. 233). 

From the beginning through 1921, some of the stock of 
Societe Suisse was owned by Metallgesellschaft, but from 
1915 to 1922, the Swiss Bank Corporation had cont rol, hold- 
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ing a majority of the shares at shareholders’ meetings 
and exercised the right to vote its shares of Societe Suisse, 
which were listed only on Swiss stock exchanges. 

Counsel for appellees, however, have never argued that 
the claims of Societe Suisse should have been disallowed 
on the ground that some of its stock was owned by Metallge- 
sellschaft, a German company, because the Supreme Court 
has held quite definitely that Section 7 of the Trading with 
the Enemy Act was never intended “to empower the Presi¬ 
dent to seize corporate property merely because of enemy 
stockholders’ interests therein”. 

Behn, Meyer & Co. v. Miller , 266 U. S. 457, 473. 

Debentures of Societe Suisse Owned by Siviss Citizens. 

i 

The bonds, or debentures, were all sold in Switzerland 
(R. 233), pursuant to the prospectus above described, which 
authorized numerous Swiss banks to receive subscriptions 
therefor (R. 152-156). The dossier contains a declaration 
by a Notary that he had examined records of numerous 
Swiss banks and of the Swiss Bank Corporation, which 
showed that about 95% of the debentures were owned by 
persons of Swiss or allied nationality and very few were 
owned by Germans (R. 116, 129-132). Such debentures 
were listed on Swiss *sTocL ^xcllUiigeA and not on any other 
exchanges (R. 126). 

I 

i 

Change in Relation Between German Interests and Swiss 
Interests as a Result of War Conditions. 

The war, beginning in 1914 in Europe, caused a great 
change in the relationship between the German and Swiss 
“elements”. When the value of the German mark began 
to fall and the stock of the German companies became 
greatly depreciated, the Swiss members of the Board of 
Societe Suisse, and of its fiscal agent and trustee, Swiss 
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Bank Corporation, which had floated the bond issue in 
Switzerland, became keenly aware of their responsibility 
to the Swiss owners of the debentures and Swiss share¬ 
holders. 

The Swiss members of the Board of Societe Suisse, 
especially Fritz Zalm-Geigy and Leopold Dubois, there¬ 
upon called upon Metallgesellschaft and Metallbank to 
make good on the guarantees, which they had given in 
1910 and 1912, as to the value of the stocks sold to Societe 
Suisse. Eventually at a meeting held in Basle on March 
25, 1916, representatives of the German companies ac¬ 
knowledged their liability to Societe Suisse and stated that 
their holding of shares of stock of the American Metal 
Company should serve as security for that liability (R. 
119). A statement to the above effect in the affidavit of 
Fritz Zahn was supported by the affidavits of Leopold 
Dubois, Alfred Merton, Charles Schlumberger and Robert 
de Pury, all of whom certified that they were present at 
that meeting on March 25, 1916 (R. 166-171). 



Transfer of Beneficial Ownership in Stock of American 
Metal Comprny to Societe Suisse in March , 1917. 

Owing to the continued fall of the mark and consequent 
depreciation in the value of Metallgesellschaft shares, nego¬ 
tiations were renewed and the Swiss corporation insisted 
that the general guarantee should take precise form. Such 
negotiations extended from February 27th to March 27th, 
1917, and a definite agreement was made that Metallbank 
and Metallgesellschaft should from that time hold for 
Societe Suisse their respective interests in the stock of 
the American Metal Company, the number of shares being 
specified, namely 7590 shares, with an equal number of 
certificates of indebtedness afterwards converted into 
shares owned by Metallbank, and 8195 shares, with an 
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equal number of certificates of indebtedness, making a total 
of 16,390 shares (afterwards corrected to 18,180 shares) 
owned by Metallgesellscliaft (R. 119-120). A similar trans¬ 
fer was made of the 15,180 shares held by Metallbank (R. 
217). | 

These shares of the American Metal Company were se¬ 
lected for Societe Suisse because they represented prop¬ 
erty located in the United States, which was then neutral 
and not regarded as subject to the hazards of war, and be¬ 
cause in 1916 such shares were referred to as a guarantee. 
This oral agreement of transfer was considered appro¬ 
priate to constitute a compliance by Metallbank and 
Metallgesellschaft with the general assurances given prior to 
the outbreak of the European war. As stated in Zahn’s 
affidavit in the dossier “this stock was set aside and the 
beneficial ownership transferred to” Societe Suisse (R. 
120 ). ' | 

As shown by the opinion of learned counsel in the dossier 
(Staehelin, R. 174-180), by the testimony of the expert who 
testified for appellees (Scherer, R. 306) and by the testi¬ 
mony of the expert who testified for appellant (Perret, 
R. 371), an oral transfer of shares of stock, unaccompanied 
by any writing, is valid in Switzerland under the $wiss law. 

This transfer relieved the German companies qf all obli¬ 
gation and deprived the Societe Suisse of any further rem¬ 
edy on their guarantee (R. 120). j 

| 

Reasons Why Transfer of Stock Was Oral and Not Written. 

It was never claimed that there was a written assignment 
of the certificates of stock in February and Maj-ch, 1917. 
Strictly speaking the stock was not registered in jthe name 
of Metallbank and Metallgesellschaft, but in the names of 
Harold K. Hoclischild, C. M. Loeb, Julian B. Beaty and 
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others, and the certificates were endorsed in blank and held 
in America by the American Metal Company in trust for 
Metallgesellschaft and Metallbank (R. 284-285, 288-289), 
or as Carl M. Loeb, President of American Metal Com¬ 
pany, who was called as a witness for appellees, testified, 
this stock was held 4 ‘for the account” of the two German 
companies (R. 287). 

The certificates being in America, registered in the names 
of various individuals, the German companies, acknowledg¬ 
ing their obligation, did all that they could do, they trans¬ 
ferred their “beneficial ownership” in the stock to Societe 
Suisse. 

In his testimony, Richard Merton described quite graph¬ 
ically the war conditions which made him and his brother, 
Alfred Merton, “so soft to any of Mr. Dubois’ sugges¬ 
tions”; that when the Swiss, including Mr. Dubois, saw 
“what they had sold bonds on was going to pieces” (R. 
251), they “were forced to use pressure, in a gentlemanly 
way, of course, to say ‘now look here, we have 51% of 
your shares and it is your lookout that nothing happens 
to them’; that this situation which existed brought them 
to actual parting with the ownership orally” (R. 252). 
Whether the Mertons wanted to or not, they “had to do 
everything in their power to comply with what Mr. Dubois 
asked” (R. 252). 

Richard Merton further explained that during the war, 
even before the United States entered the conflict, in order 
to make a formal written transfer of the stock to the Societe 
Suisse, it would have been necessary to obtain the permis¬ 
sion of the German government and this would have been 
impossible; that Merton who was a German, could not go 
to his Government and say “We are going to lose this 
war, let me transfer against no payment the last foreign 
property we have” (R. 253). The oral transfer was valid 
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under the Swiss law, which governed, as hereinafter shown, 
but only a few persons were advised of suclx transfer be¬ 
cause the parties wished to avoid having a controversy 
with the German Government, which might! have forced 
the German companies to attempt to rescind: or repudiate 
the transfer. j 

I 

Merton explained that under this pressure, they did 
44 something which w T as not illegal under law, but which 
was unusual and told Mr. Dubois ‘IT IS YOURS’ ”, re¬ 
ferring to the stock of the American Metal Company, be¬ 
cause Mr. Dubois was in a position to force the Germans 
to make such transfer (R. 253). If they hhd not made 
the transfer, the Swiss directors could have converted the 
bonds into preference stock, which would have given the 
Swiss control over the Germans; “that was the situation 
under which this oral transfer” was made (R. 253) in 
Switzerland, where it was valid. Besides the Swiss then 
held and controlled a majority of Metallgesellschaft shares 
which were deposited in Basle. 


i c 


Cession” of November 20th, 1919. 


i 

After the transfer of beneficial ownership in March. 191 Ufa 
on different occasions the Societe asserted its ownership 
of the stock and the two German companies acknowledged A 
that ownership (R. 121). j {A- 


During the summer of 1919, when the Societe heard that 
the shares of which it had the beneficial ownership had been 
sold by the Alien Property Custodian (although not actu¬ 
ally sold until November 26, 1919), the Societe demanded 
of Metallbank and Metallgesellschaft as “ confirmation of 
the previously existing transfer, that those two concerns 
assign to the Siviss Bank Corporation, as its banker and 
trustee, all of their right, title and interest in the proceeds 
of the shares of the American Metal Company” with the 
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dividends and interest thereon held by the Alien Property 
Custodian or Treasurer of the United States (R. 121). 

Thereupon, hostilities having then ceased although the 
war was not officially terminated until July 2r1_ 1^21. 
Metallbank and Metallgesellschaft again recognizing the 
transfer and conceding the ownership of the Societe, ex¬ 
ecuted and delivered on November 20th, 1919, such an as¬ 
signment (R. 121), a translation of which appears in the 
dossier in two places (R. 181, 19S). The Swiss; Rank Cor- 
poration thereupon took this assignment, as banker and in 
trust for the Societe (R. 121). 

When the German companies learned later that out of 
dividends declared on the stock, 1790 additional shares of 
the American Metal Company had been bought for their 
account, so that they had actually owned 33,360 shares in¬ 
stead of 31,570, the two German companies executed a con¬ 
firmatory assignment to the Swiss Bank Corporation under 
date of July 4, 1921, covering such additional shares (R. 
121,184) and under date of August 31, 1921, a confirmatory 
instrument covering the entire transaction was executed 
by Zahn and Dubois on behalf of the Societe and by Richard 
Merton on behalf of Metallgesellschaft (R. 121-122, 186- 
187). 

Affidavit of Leopold Dubois . 

The dossier also contains a detailed affidavit by Leopold 
Dubois, President of the Board of the Swiss Bank Cor¬ 
poration, fully corroborating in substance, the statements 
made in the affidavit of Fritz Zahn, above described (R. 
189-194). 

If Appellant Was Entitled to Principal, Appellees Concede 
That It Is Now Entitled to Interest. 

The affidavit of Fritz Zahn, President of the Board of 
Societe Suisse, concludes with a request for delivery of 
the proceeds of sale of the stock, together with all dividends, 
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accumulated interest and any moneys and securities which 
may be derived therefrom (R. 122). 

i 

As above stated, notwithstanding an allegation to the 
contrary in appellees ’ answer (R. 17), counsel fdr appellees 
admitted at the trial that the Societe, in accepting the 
principal, always reserved the right to claim interest and 
that if appellant was entitled to the principal, it was en¬ 
titled to the interest (R. 231). 

j 

| 

German Companies Consented to Allowance of Societe's 

Claim. 

I 

The dossier contains a formal written assent by Metall- 
gesellschaft to the allowance of the claim (R. 113) and by 
stipulation of counsel, it was agreed that Metallbank ex¬ 
ecuted a similar written assent (R. 217). 

| 

In a separate joint affidavit, executed August 31st, 1921, 
Societe Suisse, Metallgesellschaft and Metallbank agreed 
that the funds, which the Societe would recover in respect 
of these claims, were the exclusive property of Societe 
Suisse, and would go to the Societe for its benefit only, and 
no part of the funds would go to the benefit of the German 
companies (R. 200). 

Kenneth F. Simpson, Assistant United State^ Attorney, 
admitted that as a result of extensive investigations made 
in Europe several years later, he was satisfied that the 
money had not passed to the German companies, but had 
passed to the Swiss company and was still its property (R. 
263). 

| 

Reply to Contentions Made by Appellees in LoWer Court. 

Certainly there was nothing in the claim papers, or dos¬ 
sier, above summarized, to support the allegation of the 
counterclaim that the claim presented by the Sbciete was 
fraudulent, but counsel for appellees, being without proof 
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of any fraud on the part of the Societe, were forced to 
make the following rather remarkable contentions: 



1. That the claim was not made “under oath” be¬ 
cause, they contended, that the Swiss Notary, who cer¬ 
tified that the claim was sworn to, was not authorized 
to administer oaths; 

2. That it was unlikely that oral guarantees were 
given by the German companies in 1910 and 1912; or, 
if given, such oral guarantees were invalid; 

3. That no oral transfers of the beneficial interest 
in the stock of American Metal Company was made in 
March, 1917, because, (A) it is improbable that such a 
transfer would be oral; (B) during the Beaty-Bruere 
negotiations in 1918, hereinafter described, it was as¬ 
sumed that the stock was still owned by the German 
companies; (C) no mention of such a transfer appears 
in the reports of Metallgesellschaft for 1917 and 1918; 
(D) a letter written by appellant to its own counsel in 
1920 referred to the stock as having been acquired in 
1919, and (E) if there was such a transfer, it was 
invalid; 

4. That the “cession” of November 20th, 1919, was 
of no effect, and 


5. That tracing, long after September, 1921, the pro¬ 
ceeds of some of the bonds, given by Merton to King, 
into the personal accounts of Daugherty and Miller, 
proved that representations made by the Societe in 
September, 1921, were false. 


These contentions of appellees have already been par¬ 
tially answered in the foregoing review of the claim papers, 
; but they will now be further discussed and it is confidently 
asserted that much of the evidence, upon which appellees 
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rely, not only falls far short of the clear and convincing 
proof required of parties alleging fraud, but, when care¬ 
fully analyzed, such evidence actually supports appellant's 
contentions and proves that the funds in question were paid 
to the corporation entitled thereto and that neither the ap¬ 
pellees nor the United States Government, nor ahy person 
or corporation other than Societe Suisse, has any right to 
or interest in the property involved in this case. 

| 

1. Appellees’ Contention That Claim Was Not Made Under 

Oath. I 

Appellant would be inclined to treat this first point as 
entirely frivolous except for the fact that the learned coun¬ 
sel for appellees seemed to be serious about it and brought, 
all of the way from Switzerland, a member of the Swiss 
Parliament, Dr. Victor Emil Scherer, who testified, through 
an interpreter, that a Swiss notary public in Bdsle is not 
authorized to administer oaths; that the functions of a 
Notary in Basle are to authenticate legally relevant facts 
and statements in two cases, one in which the law jprescribes 
the public authentication and second, if any pa|rty might 
desire it; that 4 ‘if a person makes a statement ahd has his 
signature authenticated by a notary in Basle, I and .said 
statement is false", it is not a criminal offense (R. 304). 

It will be noted that the testimony was very cleverly 
phrased. Dr. Scherer did not say that a persoij. may sol¬ 
emnly swear before a notary that statements made by him 
over his signature are true, have the notary so certify and 
then escape punishment, if such statements are shown to 
be false. 

In fact, Dr. Scherer admitted that it was a criminal 
offense for a witness to make a false statement render oath 
before a judge (R. 305). j : 

A photostat of the main claim shows that it was signed 
by Fritz Zahn, as President of Societe Suisse, an^ appended 



72 


thereto is an “affidavit of officer of corporation making 
claim”, reading as follows: 

‘ 6 State of Basle-Town, 

Switzerland: 

I swear that I am the President of the Board of the 
corporation making the foregoing claim, and that the 
foregoing statements are true and correct. 

Fritz Zahx. 


Subscribed and sworn to before me this thirty-first 
day of August, one thousand nine hundred and twenty- 
one. 

Dr. Felix Iselin, 
Notary Public” (R. 100). 


Thereupon Philip Holland, Consul of the United States 
at Basle, certified that Dr. Felix Iselin, who subscribed to 
the above document was a Notary Public “duly commis¬ 
sioned to execute such acts” (R. 101). 

Appellant’s witness, Robert Perret, a native of Switzer¬ 
land, legal adviser to the Consul General of Switzerland in 
New York (R. 368), with many years of experience in hav¬ 
ing documents authenticated and affidavits executed in 
Switzerland for use in the United States, testified that 
swearing is not customary in Switzerland, but when a wit¬ 
ness affirms that he will tell the truth, if he lies, he is 
punishable in the same manner as for perjury; that docu¬ 
ments in the claim papers were authenticated in the ordi¬ 
nary and usual way where documents in Switzerland were 
needed for use in America (R. 372-374). Undoubtedly any 
false statement of juridical importance before a Notary is 
a criminal offense. 

Mr. Perret then produced and there was received in evi¬ 
dence, without objection, a formal certificate of the Chief 
of the Department of Justice, of Basle, quoting a decision 
of the Department that “Notaries are empowered publicly 
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to certify statements made before them. There exists no 
regulation to prohibit them from certifying j statements 
made on oath, hence it is obvious that a Notary; is likewise 
authorized to certify that a statement has been |made upon 
oath in his presence” (R. 375). A false statement made 
under oath before a Notary in Basle was a criminal offense. 

In fact, it is doubtful whether the statute required the 
claim to be under oath. Section 9(a) provided that any 
person claiming property held by the Custodial “may file 
with the said custodian a notice of his claim uilder oath”, 

i 7 

but Section 9(b), as amended by the Act of Jqnc 5, 1920, 
provided that in respect of money or property Jield by the 
Custodian or Treasurer, if the President determined that 
the owner was a citizen of a nation, other than an enemy 
nation, “then the President, without any application being 
made therefor, may order” delivery of the property or 
money to the owner. 

j 

If oath was required, such requirement was waived when 
the claim was allowed and it is now too late for!a Court to 

I 

inquire into the form of the claim. Zahn, however, made 
this claim under oath and Iselin, the Notarv, $o certified 
(R, 100). | 

In justice to the lower Court, it must be sa^d that the 
Trial Judge paid no attention to the argument! of counsel 
for appellees upon this technical point and did npt mention 
it in his findings and opinion (R. 57-61). 

2. Appellees' Contention That There Was No Oral Guar¬ 
antee, or, if Made, the Guarantee Was Invalid.\ 

\ 

The record does not contain a single word of oral testi¬ 
mony or of documentary evidence which denies the positive 
sworn statements of Fritz Zahn and Leopold Dubois, men 
of the highest standing, that at the time of the &ale of the 
shares of the Metallgesellschaft to Societe Suis$e in 1910 





and 1912, both Metallgesellschaft and Metallbank gave an 
oral warranty or guarantee as to the value of the shares 
and of the dividends payable thereon, and referred to the 
shares of the American Metal Company, owned by Metall¬ 
gesellschaft and Metallbank, as warranting them in giving 
such guarantee (R. 116-117, 190-191). ’ ~ ~ ~ 

That such a guarantee was given was frequently admitted 
by both Metallgesellschaft and Metallbank through Richard 
Merton and Alfred Merton recognizing their obligations 
thereunder (R. 164, 172). In addition, Charles Schlum- 
berger and Robert de Pury, as well as Leopold Dubois and 
Alfred Merton, swore that they were present at the meeting 
on March 25th. 1916. when Metallbank and Metallgesell¬ 
schaft acknowledged and confirmed their former assurances 
(R. 166-169). 

Notwithstanding this testimony, the Trial Judge said in 
his opinion: 

‘‘That appears to this Court as a very unusual or 
improbable understanding or agreement, for com¬ 
panies dealing in large affairs of international impor¬ 
tance to leave a warranty or guarantee of such im¬ 
portance to a mere verbal or oral understanding ” 
(R. 58). 

With due deference to the Trial Judge, however, the cir¬ 
cumstances attending the sales in 1910 and 1912 indicate 
that it was much more probable than improbable that such 
oral guarantees were given. 

The Report of the Board of Managers of Metallbank for 
1910, offered in evidence by appellees, does not contradict 
but corroborates the data given in the dossier and corrobo¬ 
rates the deposition given by Richard Merton concerning 
the organization of Societe Suisse and the sale of Metallge¬ 
sellschaft shares to it (R. 318-319). 
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The same Report referred to the successful operation of 
the American Metal Company (R. 318) and the fpct that it 
does not mention the warranty given to Societe Sfiisse is of 
no significance. As explained by William Topkeij, the Ger¬ 
man law required only essential data to be reported and it 
was not necessary to report confidential matters ijhat might 
hurt the corporation; that usually uncompleted acts were not 
recorded (R. 383). 

Appellees did not offer in evidence the report of Metall¬ 
gesellschaft, the leading company, for 1910, and, having no 
notice that any of these Reports would be offered,! appellant 
had no opportunity to obtain the missing reports from Ger¬ 
many and thus complete the record. 

There was a noteworthy omission from the jReport of 
Metallgesellschaft for 1912, offered in evidence j by appel¬ 
lees, namely, the sale of additional shares in th|e nominal 
amount of 1,520,000 marks at 187% to Societe Suisse, and 
yet we know that such sale did take place on May 15, 1912 
(R. 158-164). | 

As testified by Perret, in Switzerland oral agreements 
were used much more frequently than in the United States 
(R. 369) and as the two German companies and Societe 
Suisse, in 1910 and 1912, were closely related, it whs not con¬ 
sidered necessary to put the guarantee in writing as they 
might have done if the parties had been complete strangers 
to each other. 

Therefore, little weight need be given to appellees ’ argu¬ 
ment that there was no guarantee in 1910 merely because one 
of the reports for one of the companies did not mention any 
guarantee. 

The written declaration made by Metallbank in April 
1910, as to the value of Metallgesellschaft shares (R. 136) 
and the detailed written statement made by Methllbank on 
May 11,1910, as to the dividends being paid on tlie stock of 


j 
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the American Metal Company (R. 138) constituted war¬ 
ranties (R. 176), it appearing that such written declarations 
were made as a basis for selling debentures throughout 
Switzerland, and they were immediately followed by rep¬ 
resentations made in the prospectus published by Societe 
Suisse on June 18, 1910, in which the value of the stock of 
Metallgesellseliaft shares was set forth in great detail (R. 
152-153) as an inducement to prospective purchasers 
throughout Switzerland to buy the debentures. This 
prospectus issued by Societe Suisse showed that the income 
expected from its shares in Metallgesellschaft and Henry R. 
Merton & Co., would be more than 3M> times the amount 
needed to pay 4 1 / 1 >% interest on its debentures ( R. 153). 

Does it not seem probable, therefore, thaftlieofficers of 
Societe Suisse were relying upon representations and 
guarantees given to them by Metallgesellschaft and Metall- 
bank ? Societe Suisse was merely a holding company, with 
no assets except Metallgesellschaft shares and shares of 
Henry R. Merton & Co., and it could not have sold debentures 
in the large sum of 18,000,000 francs without advising 
prospective purchasers of the assurances received from 
Metallgesellschaft and Metallbank. 

As to the validity of the oral guarantees, counsel for ap¬ 
pellees produced an expert, Heinrich Kronstein, who testi¬ 
fied that according to the German law, a German stock 
company could not sell its own shares and guarantee the 
value thereof, or guarantee the amount of dividends to be 
paid thereon (R. 358-359), but he frankly admitted that a 
German company could sell stocks of another German com¬ 
pany and could make a valid guarantee with respect thereto 
(R. 359). Appellant’s expert on German law, William 
Topken, made the same statement that where a company 
sells stock of some other company, if it warrants the price or 
value of that stock, it is liable if the warranty is not kept (R. 






384). In the same way the experts seemed to agree that com¬ 
pany A could make a valid guarantee of the value of shares \ 
of company A when such shares were owned ai^d sold by 
company B to company C. 

Applying the above principle to the present case, it will j 
be noted from appellees 7 own evidence, Report of Metall- 2 
bank for 1910, that of the shares of Metallgesellschaft in : 
the nominal amount of 7,600,000 marks sold jto Societe j 
Suisse, Metallbank owned 3,500,000 marks thereof and \ 
Metallgesellschaft owned 4,100,000 marks. Therefore, it ' 
must be admitted that the guarantee of Metallbank was good 
as to the 4,100,000 marks sold by Metallgesellschaft and the 

I 

guarantee of Metallgesellschaft was good as to the 3,500,- 
000 marks sold by Metallbank to Societe Suisse. 

Appellees 7 witness Kronstein, testified that sihce, under 
the German law, a corporation could not give a valid guaran¬ 
tee as to the value of its own shares, where it attempts to do 
so and, at the same time, gives a guarantee as td the value 
of shares of another corporation, the whole contract would 
be void unless the 44 whole contract resolves the invalid part 77 
(R. 359), but appellant 7 s expert, Topken, explained that 
where the contract was 4 4 divisible, part may be good, part 
may be void, so that in so far as it is a guarantee of stock 
of other corporations, it would be good 77 (R. 384).| 

No 4 4 consideration 7 7 is required under the Swiss law. 
"Where the parties reach an agreement, it is enforceable 
whether or not a consideration forms part of the contract 
(R. 369). | 

The experts on German law and Swiss law agreed that 
a guarantee is not invalid merely because it is oral and not 
written (Staehelin, R. 176; Scherer, R. 304; Perret, R. 369- 
370; Borel, R. 376-377; Topken, R. 384). j 

However, whether or not the oral guarantee was! valid and 
enforceable in Germany, or in Switzerland, appears to be 
wholly immaterial in this case, where the obligors and 



obligees both treated it as valid and the obligors scrupulously 
respected and performed their obligations under it. During 
all of these years up to the present day neither creditors nor 
shareholders of Metallgesellschaft nor any authorities have 
raised any objection to the fulfilment of the guarantee. 


3.-A. Appellees' Contention That it is Unlikely That a 
Transfer of the Beneficial Interest in the Stock in 
March, 1917 , Would Have Been Oral . 


The record does not contain anv affirmative evidence 

* 

denying the positive statements made in the affidavits of 
Fritz Zahn and Leopold Dubois (R. 119-120; 191-192) and 
the positive testimony of appellees ’ witness, Richard 
Merton, that the beneficial ownership in the stock of the 
American Metal Company was transferred orally to Societe 


Suisse in March, 1917 (R. 236, 252-253). , 

Under the above heading ‘ ‘ Reasons why Transfer of Stock 
was Oral and not Written”, it has been shown that, under * u 
the conditions which existed in the early part of 1917, n 
the transfer could not have been made in any other way; 
that in Germany “there was a law that no sale of foreign 
securities could be made without permission” and it would 
have been impossible to secure permission from the German j 
Government to make a formal written transfer (R. 252). 
The oral transfer was, therefore, made in Switzerland, (1 
where it was valid although knowledge of the transfer was a 
purposely confined to a narrow circle of persons in order to [t 
avoid possible dispute with the German Government, which 
might have attempted to have the transfer set aside. 
Hostilities had ceased when a formal written “cession’’ or 
assignment was made by the German companies on Novem¬ 
ber 20th, 1919 (R. 181, 198). 

The shares were registered in the names of individuals 
and the certificates were in America. Under war conditions 
in 1916 and in the early part of 1917, it was impossible for 





the Germans to communicate freely with other countries. 
Counsel for appellees did not produce the annuhl reports 
of the German companies for 1916, but the report of 
Metallgesellschaft for 1917 begins by saying: ‘'The war 
conditions with all their hardships, about which we reported 
to you a year ago, have also in the past business year 
continued * * *. Business with foreign countries became 
still scarcer in the past year” (R. 340) and further in the 
same report said: “We have not since the.outbreak,of the 
war received any news whatsoever from the American Metal 
Company, Ltd., of New York” (R. 341). ! t 

Without repeating what has already been sajid above, 
Richard Merton described very graphically how th^ German 
companies were forced by the Swiss directors of Societe 
Suisse to make the transfer and why such transfer had to 
be oral (R. 251-253). Metallgesellschaft, Metall^ank and 
Societe Suisse, although closely related in 1910 and 1912, 
“were operated as absolutely separate and distinct .cor¬ 
porations” and “there was no intermingling” (R. 246) 
Societe Suisse controlled Metallgesellschaft (R. 1246-247). 
The “Swiss company legally had the control of Metall¬ 
gesellschaft and thereby all that Metallgesellschaft had in 
the world” (R. 247). j 

In other words, Societe Suisse and its fiscal agent, Swiss 
Bank Corporation, controlled a majority of the voting 
rights of Metallgesellschaft and they were in a position to 
force Metallgesellschaft to live up to its guarantee at any 
time, so that a written guarantee was not necessatv. 

When, therefore, Mr. Dubois and his Swiss associates had 
in their power to take actual control of Metallgesellschaft, 
Richard Merton and Alfred Merton, who were in immediate 
charge of the affairs of both Metallgesellschaft and Metall- 
bank, had to be “soft to any of Mr. Dubois 9 suggestions” 
(R. 251) and when Mr. Dubois, for the protection of the 
Swiss debenture holders, demanded a transfer of the bene- 
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iicial ownership of the stock of the American Metal Coni’ 
pany, the Mertons had to say: “It is yours” (R. 253). 

It is difficult to give a complete picture of the situation 
without quoting at greater length from the Record, but a 
careful reading of the affidavits of Zahn and Dubois, of the 
learned opinion of Staehelin, and particularly a reading 
of the oral testimony of Richard Merton, will convince any 
one that the probabilities are all in favor of appellants 
position that this oral transfer was made in the early part 
of 1917, as claimed. 

In view of the censorship of the mails during the war, if 
Societe Suisse had attempted to notify the American Metal 
Company, or the Alien Property Custodian, of the transfer 
made by the German companies in March, 1917, the Societe 
Suisse, which always remained neutral, might have aroused 
suspicion and displeasure of the Allies. 

The Swiss, who had paramount interests in England and 
France, wished to keep Societe Suisse on good terms with 
the Allies and avoid even appearance of using allied mail 
and telegraphic service in connection with German interests. 

It also appears to be unnecessary to repeat what has been 
said above concerning the numerous written instruments in 
which the German companies admitted that the oral trans¬ 
fers had been made and in which they ratified the action 
which had been taken orally (R. 121-122; 186-187). Finally 
Metallgesellschaft executed a formal written assent to the 
payntent of the claim to Societe Suisse (R. 113) and it was 
stipulated by counsel that Metallbank did likewise (R. 217). 

But, counsel for appellees may say that such assent was 
given only as a matter of form so that the payment could 
be made legally to Societe Suisse and thereupon Societe 
Suisse would act as a mere conduit through which the money 
could eventually pass to the German companies. 

Appellees, however, did not offer any testimony to sup¬ 
port any such position, but, on the contrary, the testimony 
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I 


shows that several years after payment was made to Societe 
Suisse, Assistant District Attorney Simpson mhde an ex¬ 
tensive investigation in Europe, where he was giyen “free 
access to the books” of the foreign corporation^ (R. 262) 
and he returned to the United States “satisfied”;that “the 
money had not passed on to the German companies, but 
had passed to the Swiss company and was still tjieir prop¬ 
erty” in 1926 (R. 263). i 

If the German companies had not made a bona fide trans¬ 
fer to Societe Suisse, is it likely that they wpuld have 
consented to the Societe Suisse obtaining and 'keeping 
permanently the proceeds of the sale of the stbck of the 
American Metal Company ? 

The lower Court was not, therefore, justified in charac¬ 
terizing the transfer as “improbable” (R. 58) and in draw¬ 
ing the inference that ownership of the American Metal 
Company’s stock did not pass from the German companies 

to the Swiss company (R. 59). 

. 

3-B. Appellees’ Contention That During B eddy-B ruere 

Negotiations in 1918 , it Was Assumed Thai the Stock 

! 

Was Still Owned by the German Companies. 

I 

i 

Under date of December 4, 1917, the American Metal 

I 

Company notified the Alien Property Custodial! that, ac¬ 
cording to the Company’s records, some of its fetock was 
held in trust for enemies, namely, Metallgesellschaft and 
Metallbank (R. 283-290). 

! 

Immediately thereafter, under date of December 8, 1917, 
Julian B. Beaty, Treasurer of the American Metal Com¬ 
pany, wrote to the Alien Property Custodian that while the 
officers and directors of the Company were Americans, 
about 49% of the Company’s stock was owned by Germans 
(according to the Company’s records (R. 287))j that the 
Company and its subsidiaries had about 10,000 employees 

6a ! 


i 
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in the United States and about 10,000 in Mexico; that any 
action taken by the Government with respect to the 49% 
enemy interest should be taken in such a way as would best 
serve the Nation as a whole. Beaty then suggested four 
alternate methods of having the German interests acquired 
by Americans (R. 268-269). 

After discussion between officers of the Company and offi- 

i 

cials of the War Trade Board and Alien Property Custo¬ 
dian, the Company applied for and obtained a license for 
Julian B. Beaty, Treasurer, and Henry Bruere, Vice- 
President, to u trade with the enemy”, that is, with repre¬ 
sentatives of Metallgesellschaft, Metallbank and several 
German individuals, in whose names the stock was regis¬ 
tered, such license authorizing Beaty and Bruere, in their 
own names, to enter into a written agreement to purchase 
the stock, subject to the approval of the War Trade Board 
(R. 275). 

Pursuant to this license, Beaty and Bruere went to Berne, 
Switzerland, and during the first part of May, 1918, nego¬ 
tiated with Alfred Merton, as representative of Metallbank, 
and George Schwartz and Rudolph Euler, as representa¬ 
tives of Metallgesellschaft (R. 277), but before even a tenta¬ 
tive agreement was signed, Beaty and Bruere were invited 
to go to Basle, where the office of Societe Suisse was located, 
and the final conference was held there in the presence of 
Mr. Dubois, then Managing Director of the Swiss Bank, and 
Mr. Zahn-Geigy, President of Societe Suisse (R. 460-461). 
At that time, Beaty and Bruere did not know why they were 
invited to Basle (R. 461). 

A tentative agreement was finally signed in Basle on May 
11, 1918, by Metallgesellschaft, by Schwartz and Euler, for 
all “Sellers”, who were described as Metallgesellschaft, 
Metallbank and several German individuals, who owned 
34,244 shares of stock of the American Company, the agree¬ 
ment being also signed by Beaty and Bruere as “ Pur¬ 
chasers” (R. 278-280). 
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The agreement was made, however, subject tp the ap¬ 
proval of both the German and United States Governments, 
and, as it was never so approved, it was never fulfilled (R. 
282). ^ | 

The agreement contained a clause that payments should 
be made to the Swiss Bank at Basle, or some other Swiss 
bank, $2,500,000 on August 11, 1918; $2,500,000 bn July 1, 
1919, and $2,150,000 on July 1,1920, and no payment should 
be made to the Germans until the expiration of three months 
after the declaration of peace between the United States and 
Germany (R. 279). 

Beaty testified that he and Bruere tried to have this clause 
eliminated and have a provision inserted providing for pay¬ 
ment in New York because they both felt that an Agreement 
providing for payment in Switzerland would not be ap¬ 
proved by the American Government, but they pouid not 
persuade the other negotiators to give up that provision 
(R. 460). | 

The mere statement of the circumstances under 'ivhich this 

agreement was made, renders it obvious that it should be 

. i 

given no weight whatever as proving that the Germans still 
owned the stock in May, 1918, and, therefore, that the bene¬ 
ficial ownership therein had not been conveyed to Societe 
Suisse in March, 1917. 

The negotiations were initiated in America by the Ameri¬ 
can Metal Company, whose officers knew nothing of the 
dealings between the German companies and Societe Suisse, 
any more than the Germans knew what was going on in 
America. The report of Metallgesellschaft for 1917 said: 
4 ‘We have not since the outbreak of the war with America 
received any news whatever from the American Mptal Com¬ 
pany” (R. 341). 

The Germans did not disclose whom they really repre¬ 
sented and Beaty and Bruere did not disclose whom they 
represented, but, when it came to signing an agreement on 
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the dotted line, the Germans realized that it must be done 
in the presence and with the approval of representatives of 
the true owner, the Societe Suisse. They insisted, there¬ 
fore, in going from Berne to Basle for the final conference, 
and insisted that Dubois and Zahn be present. They insisted 
also that payments be made to the Swiss Bank, the Bank 
which was the fiscal agent of Societe Suisse (R. 460), or 
some “other Swiss bank mutually agreeable’’ (R. 279). 

The only inference to be drawn is that the German repre¬ 
sentatives could not close the deal without the consent of the 
Swiss and that the Swiss preferred to leave the shares in the 
custody of the Alien Property Custodian, if their conditions 
of payment were not accepted, the Swiss believing, from the 
announcement made by the Secretary of State in February, 
1917, that they would have no difficulty in obtaining their 
property after the end of the war. 

It is evident that at the time of the Beaty-Bruere negoti¬ 
ations, the officials of the War Trade Board and Alien 
Property Custodian were of the opinion that three months 
after declaration of peace, all deposits would be returned 
to the owners, whether such owners were neutrals or Ger¬ 
mans. In fact, as early as 1923, Congress authorized a 
return of property even to Germans up to $10,000 in 
amount, and in 1928 up to 80% of the value of all property 
seized. 

The Germans undoubtedly refrained from telling Beaty 
and Bruere about the 1917 oral transfer because thev knew 
that if they did so, they would have incurred the displeasure 
of the German Government, which would not have approved 
of the Germans transferring their stock in the American 
Metal Company to Societe Suisse “against no payment”, 
as Merton expressed it (R. 253). 

The Trial Judge appreciated the significance of the re¬ 
quirement about having payment for the stock made in 
Switzerland (R. 460), and yet he mentioned this Beaty- 










Bruere tentative agreement in his opinion and intimated 
that it was one piece of evidence tending to prpve that the 
stock of the American Company had not been Conveyed to 
Societe Suisse early in 1917 (R. 58-59). j 

3-C. Appelles’ Contention That No Transfer of\Stock Was 
Made Because Suah Transfer Was Not Mentioned 
in Reports of Metallgesellschaft for 191y and 1918. 

In reply to the affidavits of Zahn and Dubdis, and the 
testimony of Richard Merton concerning the otal transfer 
of the stock of the American Metal Company^ in March, 
1917, appellees introduced in evidence the annual reports 
of Metallgesellschaft for 1917 and 1918, which do not men¬ 
tion any such transfer (R. 329-357). (As hereinafter set 
forth, such reports were thus introduced over ;appellant’s 
objection that they were immaterial and not properly cer¬ 
tified (R. 309).) Appellees attempted to bolster up their 
point by the testimony of an expert on German law, Hein¬ 
rich Kronstein, that in Germany a stock company has to 
make an annual report about the situation of tide company 
and about “special events” during the year apd such re¬ 
port should be accompanied by a balance sheet showing “if £ 
something is sold” (R. 359). 

The report of Metallgesellschaft for 1917 wps accompa¬ 
nied by a balance sheet, in which the assets are grouped 
under several headings, without disclosing details (R. 342), 
but, without comparing it with the balance sheet for 1916, 
which was not produced, there is no way of telling whether 
“something has been sold” or whether “sundry stocks” 
owned by the company had decreased, increased pr remained 
the same during the year. 

Furthermore, as testified by appellant’s expert on Ger¬ 
man law, William Topken, there is no law in Germany re¬ 
quiring a corporation to include in its annual reports every 
act of the corporation or every resolution of the Board of 
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Directors (R. 383). It is not customary in the reports to 
mention in detail all transactions or all sales. It is only 
customary to mention 4 4 essential transactions ’ ’ and confi¬ 
dential matters need not be disclosed if they would have a 
tendency to 44 hurt’’ the corporation. The main idea is 
that the balance sheet must be a true balance and nothing 
should be left out that might change the picture and create 
a wrong impression. The report is merely for the guidance 
of stockholders and the Board of Directors has some dis¬ 
cretion as to what to put in and what not to put in the an¬ 
nual report (R. 383). 

/ Counsel for appellees placed much emphasis on the pas¬ 
sage in the Report of the Board of Managers of Metallge- 
sellschaft for 1918, which referred to the Beaty-Bruere ne¬ 
gotiations and which referred to the shares of the Ameri¬ 
can Metal Company as 44 our stocks’’ (R. 355). 

^ As hereinafter fully set forth in connection with Assigned 
Error No. 19, no representative of Societe Suisse was re¬ 
sponsible for or had anything to do with the preparation 
of these reports of the Managers of Metallgesellschaft for 
1917 and 1918. Richard Merton was then serving in the 
German army (R. 232). Alfred Merton was Chairman of 
the Board of Managers of Metallbank, but he was not a 
member of the Board of Managers (Vorstand) of Metall¬ 
gesellschaft. He was present at the stockholders’ meetings, 
in his own behalf and as proxy for Societe Suisse (R. 334, 
348), but had nothing to do with the preparation of and did 
not sign these typewritten reports of the Managers (R. 340- 
341; 354-356). In the printed record, the signatures to these 
reports are given as 44 illegible” (R. 341, 356). They vrere 
written by some one v’ho had no knowledge of the transfer 
of the American Metal Company’s stock because that trans¬ 
fer was known to only a few persons and would not be men¬ 
tioned in documents, to which the German Government had 
access, because the German Government would undoubtedly 
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have taken exception to such a transfer made without their 

j 

consent for the reasons above stated. As explained in the 
testimony, the managers (vorstand) managed the opera¬ 
tions of the German companies (R. 232-233), but a sale of 
a large block of stock would have come under the jurisdic¬ 
tion of the officers and directors, who, in this case, purposely 
refrained from mentioning this transfer. 

If appellant had known in advance of the trial that the 
appellees would pick out and offer in evidence fpur annual 

j 

reports, one of Metallbank and three of Metallgesellschaft, 
appellant would have had an opportunity to complete the 
record by showing that the reports of Metallgesellschaft 
for 1918/19, 1919/20 and 1920/21 made no reference to 
shares of American Metal Company; that after 11915, they 
were not mentioned in any reports of Metallbank, for all 
of which Alfred Merton was responsible, and that Metall¬ 
bank, in May, 1918, (while the Beaty-Bruere negotiations 
were in progress in Switzerland) put out a prospectus* for 
an issue of 10,000,000 nominal amount of marks in Metall¬ 
bank shares and in listing its holdings in fourteen different 
companies, it did not include the American Metal Company, 
because Alfred Merton then recognized the fact that Metall¬ 
bank ’s interest in the American Metal Companyi had been 
transferred to Societe Suisse. If counsel for appellees had 
been frank enough to ask Richard Merton abou^; the con¬ 
tents of these reports, when Merton’s deposition ^vas taken 
on November 4, 1936, he could have explained them and 
appellant would have had an opportunity to obtain from 
Germany the annual reports which appellees failed to pro¬ 
duce. 

The reasons why the Beaty-Bruere negotiations were 
mentioned and the 1917 transfer was not mentioned in the 
1918 report of Metallgesellschaft, are also discussed here¬ 
inafter in connection with assigned error No. 19. j As there 
stated, the German Government had given permission to 
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the Germans to meet Beaty and Bruere in Switzerland, 
many persons interested in the German companies knew 
about those negotiations and there was no reason why they 
should not have been mentioned in the Metallgesellschaft 
report. On the other hand, only a few of the higher officers 
of the German companies and of Societe Suisse knew about 
the 1917 transfer of the American Metal Company shares 
to Societe Suisse and they purposely refrained from in¬ 
forming the author of the report of the transfer because the 
report might come to the knowledge of German Govern¬ 
ment officials who would have taken steps to block the trans¬ 
fer or to have it set aside if thev had known about it. Un- 
der war censorship, the transfer would also have come to 
the knowledge of the Allies and the Societe Suisse, might 
have been prejudiced thereby. The transfer was not illegal 
under the German law, it was valid as between the parties 
and early in 1917 the officers of Societe Suisse had such 
control over Metallgesellschaft that they could compel the 
German companies to make the transfer at any time, so 
that it was not necessary to mention it in Metallgesell- 
schaft’s annual report. 

The expression “our stocks’’ in referring to the Ameri¬ 
can Metal shares was used in Metallgesellschaft’s report 
for 1918 merely as a means of identification. The 1917 re¬ 
port of Metallgesellschaft, after describing the “-war con¬ 
ditions with all their hardships” (R. 340), stated: “We have 
not since the outbreak of war with America received any 
news whatsoever from the American Metal Company, Ltd., 
New York” (R. 341). 

Such a reference to “our stocks” made bv the Board of 

•/ 

Managers of Metallgesellschaft, without the knowledge or 
consent of the officers of Societe Suisse, is not binding upon 
Societe Suisse. Where a person, having sold an automo¬ 
bile, happens to see it on the street, he might well exclaim 
“There goes my automobile” as a means of identifying it 
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and not for the purpose of denying its previous sale to 
another. 

There is no real basis, therefore, for appellees j contention 
that the transfer did not take place in March, lf)17, merely 
because it was not mentioned in the reports ojf the Man¬ 
agers of Metallgesellschaft for 1917 and 1918. That appel¬ 
lant was prejudiced by these annual reports is shown by 
the remark of the Trial Judge that the reports indicated 
that the American Metal stock was still the property of the 
German companies (R, 58). 

i 

j 

3-D. Appellees’ Contention with Respect to a Letter Writ¬ 
ten by Appellant to Its Own Counsel in 1920 Refer¬ 
ring to the Claim as Having Been Acquired in 1919. 

| 

In connection with the deposition of John Foster Dulles, 
a well known New York lawyer, who was consulted pro¬ 
fessionally by appellant early in 1921, appellees! offered in 
evidence a letter written by appellant to Dulles under 
date of December 14th, 1920, in which it was stated that 
appellant was a Swiss company founded in Basle in 1910 
according to Swiss laws and a majority of its directors 
were Swiss; that Metallbank and Metallgesellschaft held 
certain shares of the American Metal Company and certain 
certificates of indebtedness which were converted into 

i 

shares in 1917; that after the outbreak of the war be¬ 
tween the United States and Germany these scares were 
handed over to the Alien Property Custodian, and— 

“On the 20th November 1919, our Company, the Societe 
Suisse pour Valeurs de Metaux, acquired from the 
Metallbank & Metallurgische Gesellschaft A. G. and 
the Metallgesellschaft their claims for the proceeds of 
the said shares, dividends and interests on the Public 
Custodian oi 4 any other person or body politic to whom 
the proceeds may have passed’’ (R. 294). j 


i 

| 
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Appellees argue that by the language above quoted, ap¬ 
pellant admitted that the beneficial interest in the shares 
had; not been transferred to Societe Suisse prior to Novem¬ 
ber 20th, 1919, the date of the written “cession” herein¬ 
before and hereinafter mentioned, such “cession” being- 
set forth twice in the dossier which appellant submitted 
to the Alien Property Custodian in September, 1921 (R. 
181, 198). 

It is, however, wholly unfair to pick out this isolated 
paragraph and have it form a basis for the conclusion, 
which the Trial Judge reached, that there had been no 
transfer of the stock in 1917 (R. 59). This is especially 
true when we consider the circumstances under which the 
letter was written merely as a preliminary inquiry as to 
whether Mr. Dulles would represent appellant in the matter. 
No attempt was made in the letter to describe in any de¬ 
tail the transactions upon which appellant’s claim was 
based. 

The letter recites that on November 20th, 1919, appellant 
acquired from Metallbank and Metallgesellschaft “their 
claims for the proceeds of the said shares, dividends and 
interests” (R. 294). The “cession” of November 20th, 
1919, was an assignment by Metallbank and Metallgesell¬ 
schaft of “all their claims that is, whatever claims they 
might have to the dividends, interest and proceeds of the 
sale or future sale of the shares (R. 181, 198) and the 
writers of the letter of December 14th, 1920, probably 
had this assignment before them so that it was uppermost 
in their minds when the letter was written. This “cession” 
was merely a confirmatory assignment of whatever claims 
the German companies might have, having been executed 
upon the demand of Societe Suisse when Societe Suisse 
heard that the stock had been or was about to be sold bv 
the Alien Property Custodian (R. 121, 192). 
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I 

i 

i 

i 

The assignment was not made directly in favor bf Societe 
Suisse, but to its fiscal agent, Swiss Bank Corporation, so 
that such Corporation, on behalf of Societe Suisse, would 
be in a position to assist in the prosecution of these 
“claims”. The “cession” never purported to be a transfer 
of the legal title to the shares, but, as stated in th^ affidavits 
of Zahn and Dubois, and, in the written acknowledgments 
of Richard and Alfred Merton, the cession was merely 
confirmatory of the earlier transfers of beneficjal owner¬ 
ship in the shares (R. 121, 192, 172). j 

j 

This piece of evidence illustrates the attitudej of appel¬ 
lant throughout this case in strong contrast to appellees’ 
attitude. The letter of December 14th, 1920, \\jas clearly 
a “privileged communication”, which would not have been 
admissible in evidence, if appellant had not freely waived 
the privilege (R. 291-292). On the other hand, appellees’ 
counsel strenuously objected to the testimony, of C. E. 
Newton, a former Assistant District Attorne^, on the 
ground that instructions which he received from his supe¬ 
riors relating to appellant were privileged communications 
(R. 455) and, although part of the record in the Depart¬ 
ment of Justice relating to this case was introduced by 
counsel for appellees, he succeeded in persuading the Trial 
Judge to exclude the remainder of the record, j especially 
the so-called Rhodes-Marcum Report (R. 390-392), even 
though the learned Justice remarked: 

j 

“I think that in this day, in this age, it ill becomes 
the Government of the United States to not wish to 
have everything known as to what is done, but if 
the Government of the United States wisheb to object 
to this testimony coming in, why, I think the objection 
is well founded” (R. 392). 

The action of appellees in repudiating solemn promises 
made by District Attorney Buckner that no civil action 


I 

i 
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would be instituted against Societe Suisse to recover the 
money now demanded in the counterclaim will be discussed 
later in this brief. 

Unfortunately, when this case was tried, Martin W. Lit¬ 
tleton was dead so that his testimony was not available 
as to the circumstances under which he gave to Assistant 
District Attorney Simpson a copy of this letter which 
Societe Suisse wrote to Dulles under date of December 
14, 1920, from which copy appellees knew that the original 
could be produced by Dulles, but this Court will take ju¬ 
dicial notice of the fact that at that time demands were 
being made publicly for the introduction in Congress of 
bills authorizing a complete release of all property seized 
by the Alien Property Custodian. Trusting that the United 
States Government would observe international law, the 
officer^ of Societe Suisse, in December, 1920, believed that 
it was only necessary to prove the assignment of Novem¬ 
ber 20, 1919, and their claim would be allowed promptly 
without the necessity of going into the history of the trans¬ 
actions which took place in 1916 and 1917. Merton’s testi¬ 
mony explains why he had this impression (R. 249-251). 
If Mr. Littleton had known that the letter of December 
14, 1920, would be given an entirely different and unwar¬ 
ranted interpretation and meaning, he would have been 
justified in refusing to write the letter of February 14th, 
1927, quoted in the record, waiving the privilege and au¬ 
thorizing the use of all correspondence passing between 
the Societe and its counsel, Dulles (R. 291-292). The in¬ 
ferences v T hich appellees draw from this letter to Dulles 
are not fair to appellant, especially in view of the circum¬ 
stances under which the letter was given to Littleton, who 
gave the copy to Simpson. 
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3-E. Appellees’ Contention That if an Oral Transfer of the 
Shares Was Made, It Was Invalid. 

j 

Ill an effort to prove that an oral transfer of Shares of 

i 

stock was not permitted by the Swiss law, where it was 
made, appellees brought from Switzerland to ttje United 
States, Dr. Victor-Emil Scherer, a member of tjie Swiss 
Parliament, who gave quite a learned dissertation on the 
powers of Swiss corporations and analyzed certain pro¬ 
visions of the articles of incorporation and bjf-laws of 
Societe Suisse, but, when questioned about the joints in¬ 
volved in this case, he was forced to admit that 4 guaran¬ 
tee, of the kind described in the dossier, “is not required to 
be in writing according to the law of Switzerland”! (R. 304) 
and “there need not be a writing to transfer title ito stocks 
in Switzerland”, but added that “actual deliver^ has to 
take place” (R. 306). Where he speaks of “delivery of 
stocks”, apparently he refers to delivery of certificates 
representing the stocks, which was, of course, impossible in 
the present case because the certificates were in America 
beyond the reach of the German companies underj the war 
conditions existing in 1917. 

The question was, however, cleared up by the positive 
testimony of appellant’s duly qualified expert on Sjvviss law, 
Robert Perret, who said: 

“Under the Swiss law, where shares of stock of a 
corporation are sold and transferred by their owner 
to a purchaser, an oral agreement to that effect is valid 
and enforceable as between the parties and it is not 
necessary to have such a transfer evidenced by a 
written instrument” (R. 371). 

Mr. Perret also supported his opinion as to the! validity 
of an oral transfer of stock by quoting passages from the 
Swiss Code of Obligations (R. 377-378) and by ijeferring 
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to an opinion by Dr. Eugene Borel, whose world-wide repu¬ 
tation as an authority on Swiss law can not be questioned 
(R. 376-377). 

Mr. Perret also explained that under Swiss law, where 
the parties reached an agreement, it was enforceable 
whether or not it was based upon a “consideration” (R. 
369), and where a transfer of stocks is made in exchange 
for a release from liability under a guarantee, the trans¬ 
action is one of exchange and may be oral under the Swiss 
Code of Obligations (R. 381). 

While there was some controversy as to whether the 
oral guarantee given by the German companies should be 
governed by German law or Swiss law, when enforced in 
Switzerland, all of the experts on foreign law seemed to 
agree that the oral transfer of the stock should be governed 
by Swiss law, where the transfer was made. 

In the dossier submitted to the Alien Property Custodian 
in 1921, appellant could easily have claimed that a written 
transfer had been made and then lost or destroyed, if ap¬ 
pellant wished to present a fraudulent claim, but appellant 
stated the true facts that the transfer was oral and sup¬ 
ported the validity of that transfer by the learned opinion 
of Dr. Max Staehelin, then a member of the Court of Ap¬ 
peal of the Canton of Basle (R. 178-179). Dr. Staehelin 
said: 

“There is therefore a mutual declaration of the in¬ 
tention and will of the two parties, which according 
to the Swiss law makes the agreement valid. Though 
at the time this agreement did not yet take the form 
of a special deed, but was embodied in mutual declara¬ 
tions, it was nevertheless valid, binding and enforce- 
able’ 7 (R. 178). 

Counsel for appellees have never claimed that a man of 
Dr. Staehelin’s high standing was a party to the alleged 


i 



95 


‘ ‘fraud” and yet his carefully considered opinion forms 
a part of the dossier which appellees have characterized as 
false and fictitious. 

! 

Even if Dr. Staehelin, Dr. Borel and Mr. Perrejt were all 
wrong in their unanimous opinion that the oral guarantee 
and the oral transfer of the stocks were valid, cpuld it be 
argued that in expressing such an opinion they ivere also 
guilty of fraud? Obviously, the answer is in the negative 
and it is equally true that appellant, in relying upon Dr. 
Staehelin's opinion in 1921, was not guilty of fraud. 


4. Appellees’ Contention That “Cession” of November 
20th, 1919, Was of No Effect . j 

As above stated, the “cession’' of November 20th, 1919, 
was a confirmatory assignment by Metallgesellscjhaft and 
Metallbank of whatever claims they might have to the stock, 
or proceeds of sale thereof, to the Swiss Bank Corporation, 
fiscal agent of Societe Suisse, such cession being quoted in 
the record (R. 181, 198). It was so described in ithe Zahn 
and Dubois affidavits (R. 121, 192). 

The lower Court held that the “attempted assignment in 
1919 could not operate on property seized and hejd by the 
Alien Property Custodian'' (R. 59). 

For the reasons above set forth in discussing Section 7 
of the Trading with the Enemy Act, this so-called “cession" 
was valid because it was merely the carrying out| comple¬ 
tion or performance of a contract made, or obligation in¬ 
curred, prior to the beginning of the war. 

Section 3 of the Act provided that it was unlawful for 
“any person in the United States" to trade with the enemv, 

i * ' 

but did not attempt to prevent an alien friend from doinsr 
so, if the transaction did not take place “within?' enemy 
territory. Section 7 provided that no conveyance or trans¬ 
fer “in violation of section three hereof, made gfter the 
passage of this Act" (October 6, 1917) “shall confer or 


i 
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create any right or remedy in respect thereof”, but this 
“cession” of November 20th, 1919, did not violate Sec¬ 
tion 3. 

The * ‘ cession ’’ was also valid under the provision of Sec¬ 
tion 7 that “nothing in this Act contained shall prevent 
the carrying out, completion, or performance of any con¬ 
tract, agreement, or obligation originally made with or en- 

i 

tered into bv an enemv or allv of enemv where prior to the 
beginning of the war and not in contemplation thereof, the 
interest of such enemy or ally of enemy devolved by as¬ 
signment or otherwise upon a person not an enemy or ally 
of enemy, and no enemy or ally of enemy will be benefitted 
by such carrying out, completion, or performance other¬ 
wise than release from obligation thereunder.” 

This 4 ‘cession” falls exactly within the provision above 
quoted and may be clearly distinguished from the transfer 
of stocks from German owners to Dutch transferees dis¬ 
cussed by this Court in Schrijver v. Sutherland , 57 App. 
D. C. 214 (certiorari denied, 275 U. S. 546), because in 
the Schrijver case there was no evidence that any negotia¬ 
tions had been started or any agreement, even of a pre¬ 
liminary nature, had been made prior to the beginning of 
the war. 

The validity of the cession of November 20, 1919, can, 
therefore, scarcely be questioned, when it is considered in 
connection with the transactions which preceded it in 1910, 
1912,1916 and 1917, prior to April 6, 1917. —* 

5. Appellees’ Contention that Tracing, Long After Sep¬ 
tember, 1921 , the Proceeds of Some of the Bonds Given 
by Merton to King, Into the Personal Accounts of 
Daugherty and Miller, Proved that the Representa¬ 
tions Made by the Societe in September, 1921 , Were 
False . 

At the trial of this case in the Court below, there was no 
evidence of any kind proving, or tending to prove, that 
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Richard Merton, or any person connected with Societe 
Suisse, bribed or attempted to bribe Thomas j W. Miller, 
Harry M. Daugherty, or any official of the Uiiited States 
Government. 

The only direct evidence on that point fell from the lips 
of Richard Merton, for whose credibility appellees vouched 
when they produced him as their witness. Merton never 
made any secret of the fact that he paid Johh T. King a 
retainer of $50,000 and an additional commission of $391,- 
000 par value of Liberty Bonds for his services. He so 
testified voluntarilv in the criminal cases against Miller 
and Daugherty in 1926 and again in 1927, when he could 
not have been compelled to come to America, i 

The circumstances under which Merton met King, made 
the agreement with him concerning his compensation and 
how Merton lived up to that agreement by handing King the 
Liberty Bonds, which could easily be traced by their num¬ 
bers, are fully described in Merton’s testimony in this case 
(R. 234-253).' 

! 

Merton further testified that “he did not authorize King 
or any one else to pay or to promise to pay any mloney to any 
Government official to act favorably on this claim and he 
never in his life thought that King would do anything of the 
kind; that lie never authorized Jess Smith td make any 
promise or make any payments to help expedite this claim ’ ' 
(R. 246). | 

Under date of March 9th, 1927, referring to Alerton’s tes¬ 
timony in the criminal case against Miller and Daugherty, 
District Attorney Buckner wrote: 

“Air. Merton’s testimony was not challenged. * * * 
Merton has always stated that he had no information 
whatever as to any disposition which King intended to 
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make or did make of the fee paid him for his services” 
(R. 388). 

Assistant District Attorney Newton, who made an elabo¬ 
rate investigation of the facts, also testified in the present 
case that “there was not the slightest shred of evidence or 
testimony on anyone’s part that Richard Merton knew what 
disposition King made or was going to make of the bonds ’’ 
(R. 448). 

The above testimony of appellees’ witness, Merton, was 
not contradicted, but, without directly asserting that they 
were attempting to impeach the veracity of their own wit¬ 
ness, counsel for appellees offered in evidence numerous 
documents and papers from brokerage houses, banks and 
financial institutions in New York, Philadelphia, Wilming¬ 
ton and Ohio, which subsequently to 1921, traced into the 
personal accounts of Miller certain bonds of the par value 
of $49,000, or the proceeds thereof, and into the personal 
account of Daugherty certain bonds of the par value of 
$40,000, or the proceeds thereof, which had been part of the 
numbered bonds delivered by Merton to King on October 
1st, 1921 (R. 295-296). 

So far as the record discloses, none of these bonds were 
thus traced sooner than 1923 (R. 296). 

Notwithstanding appellant’s objection to this testimony 
(R. 298) and motion to strike it out (R. 467), upon grounds 
hereinafter discussed, it was admitted in evidence by the 
Trial Judge, who remarked in the course of his opinion: 

“Part of the claim allowed to the plaintiff, amount¬ 
ing to about $500,000, was paid by delivery of United 
States Government bonds. From these bonds the plain¬ 
tiff in the case, through Merton, turned over $391,000 to 
King, having previously paid him $50,000.00. 

It is again a very strange thing that about $40,000 
of these bonds are traced directly or indirectly, but with 
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certainty, to the Attorney General, Harry Daugherty, 
and about $40,000 to the Alien Property Custodian, 
Miller ’ ’ (R. 60-61). | 

The issue in this case, however (assuming without ad¬ 
mitting that the Court had jurisdiction to set ! aside the 
allowance made by the Attorney General in 1921) was 
whether or not the claim presented in 1921 was false, 
fraudulent and fictitious. No light is thrown upon that 
issue by evidence tending to prove that, long after 1921, 
Daugherty and Miller ultimately received some; of these 
bonds, or the proceeds thereof, through some long, devious 
channels, of which appellant had no knowledge. 

There is no evidence in this case that at the time of the 
allowance of the claim by the Attorney General in Septem¬ 
ber, 1921, or prior thereto, any Government official had been 
bribed, or that any promise of a bribe had been mkde. The 
only testimony on that point, that of Richard Ajerton, is 
exactly to the contrary. If later, perhaps two years later 
in 1923, Miller or Daugherty succumbed to temptation and 
accepted some of the proceeds of sale of some of the bonds 
given by Merton to King, that fact does not justify the in¬ 
ference that, at or prior to the allowance, they had been 
promised a bribe and the further inference, built | upon the 
first inference, that the statements made in the claim papers 
were false, and the further inference that the allowance of 
the claim was illegal. 

It is well settled that no inference can be reliably drawn 
from premises which are uncertain, nor can legitimate in¬ 
ferences be drawn from other inferences, nor presumptions 
be indulged which rest upon the basis of another presump¬ 
tion. The law requires an open, visible connection between 
the principal fundamental facts and the deduction to be 
made therefrom. 

Manning v. Insurance Co., 100 U. S. 693; 

Looney v. Metro. R. R. Co., 200 U. S. 480. ! 
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If Miller was paid for improperly recommending allow¬ 
ance of this claim, he would certainly have insisted upon 
more than $49,000 (R. 296) as his share of the total of $441,- 
000 paid King. The fact that he received only $49,000 and 
did not get that prior to 1923, supports the theory that he 
received the $49,000 for services rendered in connection 
with some other matter in which Jess Smith or John T. 
King may have been interested. 

This Case Should Not be Prejudiced by Criminal 
Proceedings Against Miller and Daugherty. 

The lower Court was undoubtedlv influenced bv the 

* * 

notoriety and scandal connected with the criminal proceed¬ 
ings instituted against Miller and Daugherty, although the 
issues decided therein were entirely foreign to the issues 
involved in the present case. 

Although Daugherty was never convicted, no attempt has 
been made or will be made in this brief to exonerate either 
Miller or Daugherty. The record upon which they were 
tried forms no part of the record in the present case, but 
counsel for appellees even went to the extent of offering in 
evidence the opinion of Judge Manton reported under the 
title of Miller v. United States , 24 Fed. (2d) 353. Appel¬ 
lant’s objection thereto was sustained, but evidently the 
Trial Judge was influenced by it and used in his opinion 
language similar to that used by Judge Manton. For ex¬ 
ample, Judge O’Donoghue followed Judge Manton in hold¬ 
ing that the claim of Societe Suisse was presented on Sep¬ 
tember 20, 1921, and was allowed on September 23, 1921, 
only three days later, whereas the uncontradicted evidence 
in this case shows that the claim had been under discussion 
for manv months between Merton and the Government 
officials who were in immediate charge of the case, being the 
same officials who finally recommended the allowance of the 
claim. 
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Charge that Claim Was False Could Not he Sustained. 

In the present case, the evidence shows that an indictment 
was returned at the October Term, 1925, of the District Court 
of the United States for the Southern District of New York, 
against Thomas W. Miller, Richard Merton, Alfred Merton, 
Metallgesellschaft, Metallbank, Societe Suisse,! Leopold 
Dubois and Fritz Zahn-Geigv for conspiracy to defraud the 
L T nited States by the unlawful payment of certaih sums of 
money and by the presentation of certain false and fictitious 
claims, but after exhaustive investigation, the District At- 
tornev and two of his assistants reached the conclusion that 
the charges relating to the alleged presentation of false and 
fictitious claims could not he sustained against Societe 
Suisse or against any of the foreign individuals oi] corpora¬ 
tions named as defendants (Emory R. Buckner, District At- 

i 

tornev, R. 263, 388; Kenneth F. Simpson, Assistant District 
Attorney, R. 260-263; C. E. Newton, Assistant District At¬ 
torney, R. 444-456). A nolle pros, of the indictment was 
thereupon entered on August 14th, 1926 (R. 263). j 

This action was taken upon the definite recommendation 
of Assistant District Attorney Simpson, based upon his re¬ 
port of his investigation in Europe in which he said: 

“As a result of my investigations in Europe and in 
this country and of my inspection of the books and 
records above referred to, I am of the opinion that there 
is no evidence which would be available to the Govern¬ 
ment at a trial of this indictment which cquld sub¬ 
stantiate the charges made therein against the alien 
individual and corporate defendants. Furthermore, 
none of the latter could be brought to trial under this 
indictment without their voluntarily submitting to the 
jurisdiction of this Court which would be extremely un¬ 
likely. I am further of the opinion, as a result of my ex¬ 
tensive investigation of this case as aforesaid,;that the 
facts as found therein do not involve or impute any 
degree of criminality , as to the specific charge? recited 
in the indictments herein, to any of the foreign indi- 
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viduals named herein as defendants, to wit: Leopold 
Dubois, Fritz Zahn-Geigy, Alfred Merton and Bichard 
Merton” (R. 262). 

In other words, after thorough investigation, Simpson 
was satisfied that Richard Merton, Alfred Merton, Leopold 
Dubois and Fritz Zahn-Geigy, upon whose affidavits the 
claim of Societe Suisse was based, were not guilty of present¬ 
ing a false and fictitious claim, as alleged in the indictment, 
and District Attorney Buckner, 44 in view of the foregoing 
facts and upon above recommendation”, ordered the indict¬ 
ment quashed (R. 263). 

Miller Not Convicted of Conspiracy to Allow Fraudulent 

Claim. 

In the mean time, a new indictment was found against 
Miller, Daugherty and King, under Section 37 of the Crimi¬ 
nal Code, for conspiracy to defraud the United States out of 
the honest and impartial services of Miller and Daugherty as 
Government officials (R. 262). At the first trial in the fall of 
1926, the jury were unable to agree and at the second trial 
in February, 1927, Miller was convicted and the jury dis¬ 
agreed as to Daugherty. King died prior to the trial (R. 
469). 

There was no adjudication in the criminal case that 
Societe Suisse, or any one representing it, presented a false 
and fictitious claim and counsel for appellees is not justified 
in referring to that case on the pretext that it is an “au¬ 
thority” even though appellees may now concede that Judge 
Manton’s opinion is not to be considered as decisive of any 
of the questions involved in the present case. 

Richard Merton's Testimony Relating to Presentation and 

Allowance of Claim. 

In order to appreciate the circumstances under which 
Richard Merton presented this claim in 1921, it is necessary 
to read his entire testimony as condensed in the record (R. 
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231-267). As it covers about 35 printed pages, it can not be 
reproduced in this brief, but the Court’s attention is in¬ 
vited particularly to the following facts. 

“Turning the Film Backward”, as Merton expressed it 
(R. 254), we must consider Merton’s testimonyj from the 
point of view of conditions which existed in 192l\ not from 
the point of view of subsequent events. 

Richard Merton had spent most of his life in; Germany 
so that he was not familiar with the procedure necessary in 
the United States to establish the claim of Socielte Suisse, 
which he represented as attorney-in-fact, being also a mem¬ 
ber of the Board of Directors (R. 232). j 

When the German companies sold the shares of Metall- 
gesellschaft to Societe Suisse in 1910, they also sold certain 
shares of Henry R. Merton & Company, an English com¬ 
pany, to Societe Suisse (R. 246), as shown by the!report of 
Metallgesellschaft for 1910, offered in evidence jby appel¬ 
lees (R. 318). Merton knew that the British Government 
had seized this stock of Henry R. Merton & Company, and, 
on presentation of claim by Societe Suisse, through Dr. 
Nuscheler and Mr. Dubois, the British Government had re¬ 
leased the shares in 1920 as being Swiss and not German 
property (R. 249). | 

The Directors of Societe Suisse, including Merfcon, w^ere 
convinced that the United States Government would release 
the funds, as the British had done, the more so as the United 
States Government was not then applying Article 297 (b), 
of the Peace Treaty of Versailles, whereby the Allies re¬ 
served the right to retain and liquidate property of Ger¬ 
man nationals in the territory of the Allies. This conception 
was supported by the statement isued by the Secretary of 
State in February, 1917, hereinbefore quoted. 

Merton arrived in the United States in March, 1921, with 
the idea that the Alien Property Custodian held the property 
not as Custodian for the United States, but as custodian for 
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the alien owner and he felt that he was at liberty to go to the 
Custodian for information and that the Custodian, as his 
trustee, would tell him how the claim should be formulated 
and presented (R. 250). 

This idea had been put in Merton’s head by Americans, 
particularly lawyers, who had gone to Europe and stated 
that they would be able, upon contingent fees which were 
larger than the amounts which Merton afterwards paid 
King , to help recover the property (R. 250). 

After reaching the United States, he began looking for 
a guide who could tell him how the claim should be formu¬ 
lated (R. 249} and met John T. King at a dinner party in 
New York, having previously heard of him as a man in¬ 
fluential in politics, and they talked over the possibility of 
getting an introduction to the Washington authorities (R. 
234). A few days later King advised Merton not to employ 
Dulles because Dulles and Miller, the Alien Property Custo¬ 
dian, were not on friendly terms (R. 245), but King promised 
to bring witness in contact with some one who would give 
Merton all of the necessary information and explanations 
(R. 235), King telling Merton that employing a lawyer would 
cost a lot of monev and “if I give vou the introduction to 
these people and you find it out for yourself, you can manage 
just as well” (R. 245). 

At that time, with Societe Suisse, it was a question of 
speed, a question of life and death. If the money was not 
obtained quickly, the Societe Suisse could be forced into 
bankruptcy (R. 251). 

Merton then made an arrangement with King that if 
King would be helpful to him, help him save lawyers’ fees, 
he would give him 5% of the sum recovered, if recovered 
within six months, or 3% if recovered later within twelve 
months (R. 244). 

The lower Court commented on the fact that Merton did 
not employ a lawyer, “which Avould be the usual and proU 
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able course”, but it was not unusual to employ agents” 
in such matters and the Winslow Act of 1923, in Amending 
Section 20 of the Trading with the Enemy Act ! (42 Stat. 
1513, 1515), expressly authorized payments to “agents” as 
well as “attorneys”, who furnished proper evidence of 
their authority and proved that the “fee of suj?h agent, 
attorney or representative” did not exceed 3% of the 
amount recovered. 

King then introduced Merton to Jess Smith in New York 
and asked Smith to introduce Merton to some one who 
could give Merton first hand information about the existing 
regulations, how a claim of this kind had to be drawn up 
and presented (K. 235). 

^ e ^^1 da\ s tliei ea>ftei l^ri^ or Smith introduced Merton 
to Thomas W. Miller, Alien Property Custodian, Who hap¬ 
pened to be in New York, and Miller suggested that Merton 
should go to Washington, or Merton asked whjether he 
should go to Washington, where the first real discussion 
going into the subject occurred, not so much with Miller 
as with George E. Williams, who was a man high up in 
Miller’s office (R. 235). j 

In the conference with Williams, which continued for an 
hour and a half, Merton may or may not have exhibited to 
Williams the “cession” of November 20th, 1919, ds he had 
been told that it was not sufficient evidence to make the 
United States pay the money to Societe Suisse (R. 236). 

Merton then went to Europe to obtain the documents 
which were necessary to establish the claim, according to 
Merton’s understanding of the information furnished by 
Williams, but when he returned to Washington jin July, 
1921, and submitted such documents to Williams* he was 
told that he had misunderstood the situation and tlie differ¬ 
ence between a “debt claim” and “ownership claim” was 
explained to him. Merton told Williams how the transfers 
of the stock of the American Metal Company had been made 
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and that the German word for “debt” had a broader mean¬ 
ing than in English, as it implied “ ownership ’ ’ (R. 236-237). 

After Williams explained the difference between “debt” 
and “ownership”, Merton returned to Europe and, while 
retaining some of the same documents in the claim papers, 
the claim proper was rewritten so that everything which 
gave the false appearance of a debt claim would be changed 
to give the proper appearance of an ownership claim (R. 
238). The parts of the claim papers upon which the former 
^‘"de&t” claim had been inserted in accordance with the 
Trading with the Enemy Act, as then amended, were 
dropped because of the instructions given to Merton by 
officials in the office of the Alien Property Custodian. 

On the visit to Washington in July, 1921, Merton was 
introduced to Assistant Attorney General Goff and to Adna 
R. Johnson, of the Attorney General’s office (R. 237). 

Merton returned to America again in September, 1921, 
with the revised claim papers, which were filed and there¬ 
after allowance of the claims was recommended in letters 
prepared by Williams and signed by Miller (R. 222-225) 
and the claims were allowed by decisions prepared by Adna 
R. Johnson and signed by Assistant Attorney General Goff 
(R, 225-227). 

A few days later, two checks aggregating nearly $6,500,- 
000, payable to the order of the National City Bank of 
New York, which had been given a power of attorney to 
receive payment, were delivered by Miller to Merton at a 
dinner in a New York hotel, in the presence of King and 
Smith (R. 240-241). 

The lower Court commented that it was a “remarkable 
thing” that Miller should have delivered the checks in per¬ 
son at a dinner in New York, but Miller was going to New 
York frequently (Merton first met him there in March, 
1921) and the checks were unusually large so that it might 
be inadvisable to place them in the mail. There is nothing 
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in the record to show that Merton requested Miller to bring 
the checks to New York, although Merton probably ex¬ 
plained to the Government officials that he was anxious to 
have the payment expedited. 

If Miller in September, 1921, was then expecting to re¬ 
ceive a bribe or ‘ 4 graft’’ from King, it is most unlikely that 
he would have delivered the checks ostentatiously at a 
dinner party in a New York hotel. 

Several days later, about $500,000 in Liberty Bonds, in 
which some of the proceeds of sale of the stock had been 
invested, were forwarded through banking channels and 
delivered to Merton in New York (R. 240). 

From these bonds, in accordance with his previous agree¬ 
ment, Merton delivered to King bonds of the pa|r value of 
$391,000 in the office of Goldman-Sachs, bankets in New 
York, Merton having just given Goldman-Sachsi a receipt 
for the bonds, a copy of this receipt identifying ,the bonds 
by their numbers (R. 241-245). 

l 

Merton always insisted that the fact that King asked for 

l 

bonds instead of cash was to him a sign of King’s good 
faith. This circumstance also supports the view that the 
services, for which Miller and Daugherty later received the 
proceeds of some of the bonds, arose out of other trans¬ 
actions which were of a later date. Otherwise, why did the 
guilty parties, whoever they were, wait until 1923 before 
starting the bonds, or the proceeds, on their way through 
devious channels to Miller and Daugherty ? 

Merton’s first trip to America was made in March, 1921, 
about the time Harding was inaugurated President. No 
one had ever heard of the 4 ‘Ohio gang” then and Merton 
had no idea that the officials with whom he had to deal, 

i 

would be “crooks” (R. 253). He looked for some one with 
political “pull”, who could introduce him to the proper 
officials, but he was not attempting to do “anything illegiti¬ 
mate, dirty or wrong” (R. 254). 
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Merton testified that Jess Smith was the one man whose 
face he did not like, but in a “movie’’ he saw President 
Harding reviewing the West Point cadets and both Daugh¬ 
erty and Smith were shown in the picture near the Pres¬ 
ident. Merton then congratulated himself that he had been 
lucky to meet the proper people; but he had no idea that 
any one so close to the President would be corrupt (P. 253- 
254). Later, in 1926, when Smith’s practices and the Ohio 
gang had become known, Merton felt that it was most 
unfair for the Government to have him indicted and sav 
1 ‘ Merton, you knew that in the year 1921” (R. 254). 

Merton always took the position that he never author¬ 
ized King to make any payment to any Government official 
and never thought that King would do anything of the 
kind (R. 246). This testimony of appellees’ own witness 
has never been contradicted by any evidence of any kind. 

Lower Court’s Findings of Fraud Not Justified. 

It would constitute mere repetition to analyze the lower 
Court’s opinion in detail, paragraph by paragraph, because 
the review already made of the evidence demonstrates the 
fact that the ultimate finding of fraud was based upon many 
inferences which were not supported by the basic facts. 

The lower Court begins by holding that the United States 
is in reality the defendant and that the Government can not 
be estopped, can not be guilty of laches and can not be 
bound by unlawful acts of its officers (R. 57). 

This point will be discussed later when it will be shown 
that the Government is bound by the lawful acts of its 
officers. 

The Court’s characterization of the oral guarantee and 
oral transfer as “improbable and unusual” (R. 58), has 
already been fully answered, as well as his comment that 
certain reports of the German companies contained no 
reference to these transactions (R. 58). 
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It has also been shown that the emphasis whicji the Court 
placed upon the Beaty-Bruere negotiations in 1918 (R. 59) 
was not justified. j 

Next the Court condemned the “cession’’ of?j November 
20th, 1919, because it did not recite, in the document itself, 
that it was confirmatory of the earlier transfers (R. 59), 
although there was abundant extrinsic evidence, 1 which was 
uncontradicted, that it was executed in confirmation of the 
1917 transfer. j 

The Court also adopted the construction, which counsel 
for appellees placed upon the letter written by appellant to 
its own counsel in 1920 (R. 59), although it is j clear that 
no such meaning was ever intended, when the circumstances 

under which the letter was written are taken into considera- 

l 

tion. 

Appellant has been condemned by the Trial Court because 
Merton supplanted its attorney, Dulles, with an 1 ‘agent’’ 
King. The Court held that employing a lawyer would have 
been the ‘ 4 usual and probable course” (R. 60), although it 
is a matter of common knowledge that agents, jwho were 
not lawyers, were so frequently employed that Cbngress, in 
amending the Trading with the Enemy Act by th^ Winslow 
Act of 1923, provided for payment to an “agent, attorney 
or representative” and fixed the compensation of such 
agent, attorney or representative at 3% of thie amount 
recovered (42 Stat. 1511, 1515). The fee paid King was 
only about 5%, (as the Liberty bonds were worth! less than 
par), which was less than the fees demanded by lawyers for 
similar services. 

The unfairness of the Court’s comment that the claim 
was filed on September 20th and allowed on September 23d 
(R. 60) is apparent because the undisputed evidence shows 
that the claim had been receiving careful consideration by 
the Government officials for many months, during fvhich ap¬ 
pellant’s representative made two trips to Europe in an 

i 

i 

j 

i 
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effort to comply with all requirements, and the detailed 
letters recommending* allowance of the claim, as well as the 
letters of allowance, show that the claim had been fully 
considered (R. 222-227). 

The Court’s criticism of the manner in which the checks 

were delivered by -Miller in person in New York is also 

unjustified. It would have been quite remarkable for an 

official, who expected to receive a bribe secretly, to have 

made such an ostentatious payment in public. The ordinary 

deduction to be drawn from this circumstance is that Miller, 

at that time, did not expect to receive and had not been 

promised any graft. He certainly did not expect a pay-off 

at the dinner party because the checks were payable to the 

National City Bank and the bonds were not sent to New 

York until several davs later. 

* 

The Court’s opinion, therefore, consists of a series of 
inferences, from which the Court concluded, as a further 
inference, that “fraud has been shown in the claim”, al¬ 
though no specific fact was found constituting fraud. In 
other words, the Court did not point out what statement or 
representation made by Societe Suisse in its claim papers 
was false and fictitious. 

The shares of the American Metal Company, and proceeds 
thereof, were at no time the property of the United States, 
but belonged to Societe Suisse from March, 1917, prior to 
the seizure by the Alien Property Custodian in February, 
1918, and the property was therefore held by the Alien 
Property Custodian and Treasurer of the United States as 
trustees for the rightful owner, Societe Suisse, no other 
person or corporation asserting or having any right thereto 
or interest therein. The former German owners recognized 
the transfer and consented in writing to the allowance of 
appellant’s claim; and the money paid to Societe Suisse in 
1921 remained its property and was never passed on to the 
German companies. 






Ill 


I 

I 


i 

i 
i 

i 

i 
i 

j 

In concluding this discussion of Point I, therefore, it is 
respectfully submitted that the lower Court was not justified 
in inferring fraud from the basic facts proved. T^he claim 
was based upon documents, whose authenticity lias never 
been denied; upon affidavits of men of the highest integrity, 
Dubois and Zahn, and upon the opinion of eminent counsel, 
Staehelin, whose views were fully supported by the legal 
experts who testified later at the trial. 

The claim being thus presented , it was allowed by an 
official against whom no charges have ever been njiade, viz: 
Assistant to the Attorney General Goff, upon the recom¬ 
mendation of George E. Williams and Adna R. j Johnson, 
officials whose reputations have not, so far as appellant 
and its counsel are advised, ever been attacked, in connec¬ 
tion with this or any other Alien Property Custodian pro¬ 
ceeding. 

| 

Point II. 

i 

Under assigned errors Nos. 9 and 27 Appellant con¬ 
tends that Appellees were guilty of laches ip waiting 
from 1921 until 1931 before filing the counterclaim and, 
under assigned error No. 23, that appellees are 1 estopped 
by the promises made to Appellant in 1926, from prose¬ 
cuting the counterclaim, or if the United States Gov¬ 
ernment is to be regarded as the real party ip interest, 
a court of equity will not aid even the Government to 
enforce a “stale” claim. j 

If appellees should be regarded as ordinary ■ litigants, 
they were certainly guilty of inexcusable laches ip waiting 
from 1921 until 1931 before filing the counterclaim, espec¬ 
ially as they knew all about the alleged fraud in 1925, when 
the matter was first presented to a Grand Jury. If the 
United States Government is to be regarded aq the real 
party in interest, then it is well settled that a court of equity 
will not aid the Government any more than it will aid a pri¬ 
vate litigant to enforce a “STALE” claim . 
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On the former appeal in this case, this Court held, in 
effect, that the United States Government was the real 
defendant in the Court below and that the Government was 
not bound or estopped by the unlawful acts of its officers, 
but appellant contends that the Government is bound by 
the lawful promise made in 1926 by District Attorney Buck¬ 
ner, for the benefit of the United States, to Merton, that 
if he would come to the United States to testifv against 
Miller and Daugherty, the Government would not file a 
civil suit against Soc-iete Suisse, which Merton represented. 
Merton having performed his part of the contract, the Gov¬ 
ernment is estopped from repudiating the contract. 

It is true that the Supreme Court has held, as a general 
proposition, that the Government is not bound by any stat¬ 
ute of limitations, unless self-imposed, or barred by any 
laches of its officers, in a suit brought by it as a sovereign 
government to enforce a public right: 

United States v. Nashville Sc. R. Co., 118 U. S. 120; 
United States v. Beebe, 127 U. S. 338. 

But this does not mean that a court of equity will aid 
the Government to enforce a “stale’ 7 claim, as that term 
has been defined, especially when the Government is suing 
on behalf of private parties and is not attempting to en¬ 
force a public right. Where the Government relies upon 
an equitable principle to set aside, on the ground of fraud, 
an allowance made bv its dulv authorized officers, the Gov- 
ernment must, in invoking the aid of a court of equity, 
show that it has “done equity” by acting with reasonable 
dispatch in discovering and after discovering the fraud. 
This principle was recognized by the Supreme Court in 
United States v. Diamond Coal Co., 255 U. S. 323. 

Before referring further to the decisions of the courts 
upon this subject, however, it may be advisable to review 
the undisputed facts relating to this Point II. 




113 


From March until September, 1921, the claims of Societe 
Suisse were being discussed with and considered by various 
officials in the office of the Alien Property Custodian and 
Department of Justice (R. 231-239). The claims were al¬ 
lowed on September 23, 1921 (R. 225-227). j 

After investigation by Emory R. Buckner, district At¬ 
torney for the Southern District of Xew York, and his 

i 

assistants, an indictment was returned at the October Term, 
1925 (R. 255) against Societe Suisse, Richard Merton, and 
others, for conspiracy to defraud the United States by the 
presentation of false and fictitious claims (R. 260). At that 
time, the officials of the Government had notice of the al- 

i 

leged fraud. 

After the indictment, the District Attorney appointed a 
staff of several assistants to investigate the facts and the 
law de novo and thev worked night and dav on the case for 

months (R. 444). These assistants also gave much consid- 

[ 

oration to the filing of a civil suit to recover ithe monev 
theretofore paid to Societe Suisse, but reached jtlie conclu¬ 
sion that there was no prospect of success in; either the 
criminal or civil case; that “every scrap of evidence ’’ that 
thev found in this countrv failed to show that the transfer 
from the German companies to Societe Suisse was fictitious 
(E. 445-446). | 

I 

In February, 1926, Kenneth F. Simpson, an Assistant 
District Attorney, who had been appointed Special Assist¬ 
ant to the Attorney General, went to Europe for the pur¬ 
pose of investigating the case further and “was there given 

i 

full information and free access to the books of the foreign 

i 

corporate defendants above named and likewise secured 
personal interviews with the principal alien individual de¬ 
fendants” (R. 262). I 


i 


8a 
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All of the information thus gathered was then presented 
to another Grand Jury and another indictment was found 
against Miller, Daugherty and King alone, the foreign in¬ 
dividuals and corporations, including Societe Suisse, not 
being mentioned therein (R. 262). 

The new indictment against Miller, Daugherty and King- 
charged them with defrauding the United States of their 
honest impartial services (R. 262). It did not charge a con¬ 
spiracy in connection with the presentation and allowance 
of false and fictitious claims, as charged in the earlier in¬ 
dictment (R. 260). 

Simpson reported that as a result of his “extensive in¬ 
vestigation’ ’ in Europe, he was of opinion that no evidence 
was available to substantiate the charges made against the 
alien individual and corporate defendants named in the 
1925 indictment and he recommended that a nolle prosequi 
be entered, as the facts did not “involve or impute any de¬ 
gree of criminality” as to the charges made in that indict¬ 
ment against the foreign defendants (R. 262-263). 

A nolle prosequi u T as thereupon entered by the District 
Attorney under date of August 14, 1926 (R. 263). 

District Attorney Buckner, realizing that the prosecution 
of Miller, Daugherty and King, under the new indictment, 
would not be “possible without the testimony of Richard 
Merton” and that Merton’s testimony was “absolutely 
essential” (R. 388, 449), undertook to exercise “ pressure ” 
to secure Merton’s testimony and directed one of his as¬ 
sistants, C. Frank Reavis, to prepare papers for the bring¬ 
ing of a civil suit against Societe Suisse to recover the 
money paid over to the Societe in 1921, and to prepare affi¬ 
davits for use in attaching any funds of Societe Suisse 
which might be found in this country (R. 457). Although 
the assistants to the District Attorney reached the conclu¬ 
sion that “as a practical matter it was impossible to prose¬ 
cute successfully a civil suit based on fraud” (R. 447); that 
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“they had no chance of success in the civil suit because they 
could not establish fraud” (R. 448),—“it occurred to us 
that if we should bring a civil suit”, even tliougji it would 
ultimately fail, it would impair the credit of Sociiete Suisse 
and operate as “pressure” upon Merton to testify in the 
criminal case (R. 450). 

Merton’s attorney, Martin W. Littleton, was ^dvised of 
the proposed civil suit and “as a practical matter!it worked 
—Mr. Merton came over”,—“Merton came over , under the 
pressure used in the civil case” (R. 450), wherfeupon the 
civil suit was not filed; “it was not dropped, because it was 
never started. It simply was never instituted” (R. 458). 

j 

Government’s Promise Not to Prosecute Counterclaim. 

| 

Pursuant to the “solemn promise” given to him that he 
would not be arrested; that the 1925 indictment j would be 
or had been withdrawn and no civil suit would be filed 
against Societe Suisse, Merton came to the United States 
in October, 1926, and testified in the criminal case against 
Miller and Daugherty, but the jury disagreed alid, under 
a similar arrangement, Merton came to the United States 
again in February, 1927, and testified at the second trial 
of the criminal case (R. 265). He was induced to; come be¬ 
cause District Attorney Buckner threatened to brihg a civil 
suit against Societe Suisse and because Leopold Dubois, 
President of the Swiss Bank Corporation, feared that his 
bank’s funds would be attached in such civil proceeding 
(R. 265). | 

Under date of March 9tli, 1927, after the secpnd trial 
of the criminal case, District Attorney Buckner wrote to 
Martin W. Littleton, then attorney for Societe Sdisse and 
Richard Merton, as follows: i 

7 i 

i 

‘ 4 As you are aware, the jury in the Daugherty-Miller 
case returned a verdict of guilty as against Thomas 
W. Miller but disagreed on the conviction of Daugherty, 


i 

I 

i 
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the final vote as I am now informed by members of 
the jury being eleven to one in favor of the conviction 
of Daugherty. 

“I appreciate very much your cooperation in this 
matter which ensued from the advice you gave to your 
client, Richard Merton, to come to this country from 
Germany and testify to the facts concerning the allow¬ 
ance of the claim. He testified that he employed the 
late John T. King to assist him in prosecuting the claim 
of the Swiss Society against the Alien Property Cus¬ 
todian for property seized under the Trading with the 
Enemy Act and that Mr. King brought to his assistance 
the services of the late Jess AA 7 . Smith. 

“Neither Air. King nor Air. Smith held public office. 

Air. Alerton’s testimony was not challenged and he was 

not cross-examined bv counsel for either defendant. 

* 

The prosecution would not have been possible without 
the testimony of Richard Alerton because it was essen¬ 
tial to my case to lay the foundation which Alerton 
supplied. Alerton has always stated that he had no 
information whatever as to any disposition which King 
intended to make or did make of the fee paid him for 
his services. 

“Although I never gave Alerton any promises or as¬ 
surances of any kind or character, it was perfectly 
proper for you to assume that since he was beyond 
service of process his voluntary assistance in stating 
the circumstances would free him from action on the 
part of the Government bv wav of civil suits or attach- 
inent proceedings. An indictment previously found 
against him and others was dismissed by me because 
there was no available evidence to justify my prosecut¬ 
ing them criminally nor prospect of success of such 
prosecution. It was for this reason that the new in¬ 
dictment was found against Daugherty, Aliller and 
King. 

“Colonel AVilliam J. Donovan, Assistant to the Attor¬ 
ney General in AA 7 ashington, has been in charge of this 
prosecution from the beginning, so far as AVashington 
is concerned. AIv assistant, Air. Simpson, talked with 
Colonel Donovan before he went abroad with you to see 


Merton and it was thoroughly understood between 
Colonel Donovan and Mr. Simpson that if Merton came 
voluntarily to this country and testified truthfully, 
neither he nor his associates would be harassed by 
vexatious attachments or other litigations. It was our 
belief that public interest would be far bettejr served by 
the prosecution which has been conducted^ but which 
would have been impossible without Merton, than by 
bringing either civil or criminal suits against people 
over whom we had no jurisdiction and against whom 
the evidence available would not be at all adequate for 
a successful outcome. 

“I have no doubt that mv views in this matter and 

• I 

those of the Department of Justice as voiced by Colonel 
Donovan will readily be adopted in the future should 
the matter ever again come up for discussion” (R. 388- 
389). | 

A letter written by Buckner on November 29, 1930, after 
the filing of this suit, was introduced in evidence by appel¬ 
lees over appellant’s objection that it was a ^elf-serving 
declaration (R. 466), but Buckner therein admitted that in 
his earlier letter of 1927 above quoted, he intended to ex¬ 
press “the position that the Government would take no 
affirmative action to recover this property from! the Swiss 
Society”, further saying: 

“To summarize, I think it would be improper if the 
Government had taken the affirmative and sought to re¬ 
cover this property. I think ft equally improper for the 
Swiss society to attempt to collect their present claim 
for interest. If they persist in this course I think it is 
quite open to the Government without any breach of 
good faith, to resist their claim on the ground that the 

property was returned by means of fraud” (R. 465). 

j 

Equity Court Should Not Enforce “State Claim” of 

Government. 

Although the officials of the Department of Justice had 
all of the above information in 1926 , no action wap taken to 
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recover anything from Societe Suisse until the filing of the 
first counterclaim in 1931 (R. 8). 

If appellees were private individuals instead of Govern¬ 
ment officials, there could be no doubt about their being 
barred by the local three year statute of limitations from 
instituting an action at law and would be barred by laches 
from filing a bill in equity or counterclaim against Societe 
Suisse, but, while attempting to hold appellant to a strict ac¬ 
countability for all of its acts, appellees attempt to hide 
behind their alleged sovereign immunity, claiming that the 
United States Government is the real party in interest 
and that the Government’s counterclaim is not barred by 
laches. 

Appellees must admit that they and their predecessors in 
office were guilty of laches for at least a decade and they 
have offered no excuse whatever for their failure to make 
any demand prior to 1931 for a return of the property de¬ 
livered to appellant in 1921. 

“When the sovereign becomes an actor in a court 
of justice, its rights must be determined upon those 
fixed principles of justice which govern between man 
and man in like situations.” 

Ritter v. United States, 28 Fed. (2d) 265, 267. 

In other words, while the Government will not ordinarily 
be barred by laches, as that term is generally defined, from 
instituting suit in a case where the equities are on the side 
of the Government, a court of equity can and should refuse 
to aid the Government to enforce a stale claim against an in¬ 
dividual or corporation where it is plainly unjust and in¬ 
equitable to do so in view of all of the circumstances. 

“The underlying principle of all the decisions is that 
when the sovereign comes into court to assert a pecuni¬ 
ary demand against the citizen, the court has author¬ 
ity, and is under duty, to withhold relief to the 
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sovereign, except upon terms which do justice to the 
citizen or subject, as determined by the jurisprudence 
of the forum in like subject-matter between man and 
man. ’ 5 

Walker v. United States, 139 Fed. 409, 413, af¬ 
firmed in 148 Fed. 1022. j 

I 

“It is well settled that when the United States be¬ 
comes a party to a suit in the courts, and Voluntarily 
submits its rights to judicial determination, it is 
bound by the same principles that govern individuals. ’ 9 
United States v. Beebe, 17 Fed. 36, 40, affirmed 127 
U. S. 338. | 

In a well known case, where the Government hied suit to 
cancel a land patent on the ground that the patent vras ob¬ 
tained by fraud, the court, sitting in equity, held that re¬ 
lief would be denied unless the Government alleged and 
]proved that it had acted with due diligence after discovery 
of the fraud. 

United States v. Puget Sound &c. Co 215 Fed. 436. 

| 

The most recent case upon this subject appears to be that 
of United States v. Diamond Coal Co., 255 U. S. 323, where 
the United States filed suit to set aside a fraudulently pro¬ 
cured land patent, after the expiration of the self-imposed 
six year period of limitation, and the Court held] that such 
suit could not be maintained if the Government Vas guilty 
of laches in discovering the fraud. 

In holding that the Government, in invoking the aid of 
a court of equity, must do equity, Chief Justice T^hite said: 

“Before testing the accuracy of the deductions from 
the averred facts upon which these conclusions are 
necessarily based, we dispose of a legal contention of 
the United States, that in any event the propositions 
were wrongfully applied, because under the statute 
laches in discovering the fraud could not be imputed to 
the United States. As the statute in express tOrms deals 
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with the rights of the United States and bars them by 
the limitation which it prescribes, and as that bar would 
be effective unless the equitable principle arising from 
the fraud and its discovery be applied, it must follow, 
since the doctrine of laches is an inherent ingredient of 
the equitable principle in question, that the proposition 
is wholly without merit, because, on the one hand, it 
seeks to avoid the bar of the statute by invoking the 
equitable principle suspending its operation, and, on 
the other, rejects the fundamental principle upon which 
the equitable doctrine invoked can alone rest.” (Italics 
ours.) (Pp. 333-4.) 

Aside from any question of laches or statute of limita¬ 
tions, a court of equity will not entertain a claim so stale as 
not to be capable of satisfactory proof, even though the 
Government may be the plaintiff: 

“We are thus brought to the consideration of the 
question whether a lapse of time so great as to afford 
a clear presumption that all the witnesses to the trans¬ 
action in controversy are dead, and all proof lost or 
destroved, will of itself constitute a bar to a suit in 
equity, independently of any statute of limitations, and 
without regard to any question of laches, or, in other 
words, should a court of equity refuse to entertain a 
bill in equity upon the sole ground that the lapse of 
time has been so great as to make it impossible to ascer¬ 
tain the facts and apply the remedy, by reason of the 
death of the witnesses and the loss or destruction of 
the proofs? In my judgment, the doctrine that a court 
of equity wdll not entertain a claim so stale as to be not 
capable of satisfactory proof, must stand as one ap¬ 
plicable alike to all suitors; it rests not upon any statute 
of limitations, nor upon any doctrine of laches alone, 
although the fact of laches may always appear; it rests 
rather upon the sound rule that no court should ever 
entertain a controversy after the ravages of time have 
destroyed the evidence concerning it. A party called 
upon to answer to a charge of fraud committed by his 
ancestors, or those through or under whom he claims, 
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more than 40 years before the commencement of the 
suit, need not plead the technical bar of the statute of 
limitations or the laches of the complainant; it is enough 
if he alleges that the claim is stale, and insists that by 
reason of the long delay in bringing suit the j witnesses 
by whom he might have explained the transaction are 
dead. To compel him to submit his rights to adjudica¬ 
tion under such circumstances would be abhorrent to 
the principles of equity, not because of any statutory 
bar or any laches merely, but because the gyeat lapse 
of time is evidence against the complainant and in favor 
of the defendant, and because it is contrary to equity 
and good conscience that any person should lie brought 
into court to answer for a fraud alleged to have been 
committed by others before he was born, afid so long 
ago as to make it impossible for him to find living wit¬ 
nesses who have personal knowledge of the fadts. Under 
such circumstances a court of equity ought t<? presume 
that the persons who were cognizant of the fhcts could, 
if living, explain them so as to disprove the jcharge of 
fraud.’’ (Italics supplied.) 

United States v. Beebe , 17 Fed. 36, 3$, affirmed 
127 IT. S. 338. 


In the present case, the principal witnesses^ Leopold 
Dubois, President of the Swiss Bank Corporation, and Fritz 
Zahn-Geigy, President of Societe Suisse, by whoifi the fact 
of the transfer in March, 1917, could have been prpved even 
more definitely, were alive in 1921, as shown by jtheir affi¬ 
davits, but they died before the trial of this case in 1937. 


Furthermore, if appellant’s “ownership” claim had been 
denied in 1921, the evidence was then available to prove 
that appellant was entitled to the property upon the theory 
of a “debt” claim. The claim was originally presented in 
July, 1921, in the alternative as a “debt” or “ownership” 
claim (R. 108) and the form of the claim, not the substance, 
was changed because of the insistence of the Government 
officials. The Government was, therefore, not only inactive 


i 
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in failing* to file suit sooner, but its officials actively prej¬ 
udiced appellant’s position and an equity court should not, 
at this late day, help the Government to take advantage of 
its own wrong. 

The opinion of the Supreme Court in the case of United 
States v. Beebe , 127 U. S. 338, also establishes the principle 
that even though laches may not be imputable to the Gov¬ 
ernment acting in its sovereign capacity, laches will operate 
as a bar to the Government acting, as in the present case, as 
a mere conduit of title for private parties. In the Beebe 
case, suit was brought in 1883 in the name of the United 
States to set aside a patent issued in 1838 to Beebe cover¬ 
ing land upon which the city of Little Rock, Arkansas, was 
afterwards built, it being alleged that Beebe obtained the 
patent by fraud. Certain individuals described as the ‘ ‘ Phil- 
brook heirs” had presented claim on the ground that their 
predecessors in title owned the property and that the Gov¬ 
ernment was not in a position to give a valid patent to Bee¬ 
be in 1838. 

The Supreme Court, conceding that the United States 
are not bound by any statute of limitations nor barred by 
laches in a suit brought by them as a sovereign Government 
to enforce a public right, such defenses were available to 
a defendant where the Government was nominal plaintiff, 
but had no real interest in the litigation, having allovred its 
name to be used for the benefit of private parties. In other 
words, while that suit was brought in the name of the United 
States, it was filed to settle a controversy between private 
parties, the Philbrook heirs and Beebe heirs. 

The applicability of that case to the present situation is 
apparent. In the present case, the appellees have never 
claimed a beneficial ownership in the property. Even if the 
property was enemy owned, the appellees now seek to re¬ 
seize it, not for the purpose of confiscating it, but merely to 
hold it until Congress decides w T hat disposition shall be 
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made of it. The counterclaim was tiled in the names of the 
Attorney General and Treasurer, but for the benefit of the 
parties whose ownership may ultimately be established. At 
the time the counterclaim was filed in 1931, 80% pf the prop¬ 
erty would have been returnable to Metallgesellschaft and 
Metallbank, if the Government was right in its contention 
that there had been no transfer to Societe Suiss^ in 1917. 

The appellees, upon their own theory, were acting for and 
on behalf of private parties, and the Government did not 
file the counterclaim as a sovereign seeking toj enforce a 
public right. Under the decision in the Beebe ease, there¬ 
fore, laches constitutes a good defense to appellees’ counter¬ 
claim. • 

On the former appeal, this Court said: “The govern¬ 
ment is never bound by the unlawful action of its officers” 
(66 App. D. C. 123), evidently referring to the action of 
the Attorney General in allowing the claim, such! allowance 
having been alleged in the counterclaim to have bben unlaw¬ 
ful, but appellees failed to sustain the burden cjf proving 
that the allowance was unlawful, as hereinbefore Sand here¬ 
inafter shown. j 

I 

Government May be Estopped by Lawful Acts of Its 

Officers. j 

The converse of the above proposition is equally true that 
the Government may be estopped by the lawful hcts of its 
officers acting within the scope of their employment and this 
principle applies to the lawful allowance of the claim by the 
Attorney General and also to the contract which District 
Attorney Buckner made with Merton: j 

“The acts or omissions of its officers, if th&y be au¬ 
thorized to bind the United States or to shape ijts course 
of conduct as to a particular transaction, and they have 
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acted within the purview of their authority, may in a 
proper case work an estoppel against the government.” 

Walker v. United States, 139 Fed. 409, 413, citing 
many Supreme Court cases. Affirmed, 148 Fed. 
1022. 

“The United States are as much bound by their con¬ 
tracts as are individuals. If they repudiate their obli¬ 
gations, it is as much repudiation, with all the wrong 
and reproach that term implies, as it would be if the 
repudiator had been a State or a municipality or a 
citizen.” 

Union Vac. R. Co. v. United States, 99 U. S. 700, 719. 

i 

In Hartson v. United States, 21 Ct. Cl. 451, the Court of 
Claims held that the Government could not require a Col¬ 
lector of Internal Revenue to reimburse the Government 
for amounts paid out pursuant to instructions received by 
the Collector from his superior officers, saying: 

“This may be said to be in the nature of estoppel, 
and that estoppel can not be set up against the govern¬ 
ment. We must not be misled by phrases and maxims. 
General principles are subject to limitations and gen¬ 
eral rules to exceptions. There are cases cited in Bige¬ 
low on Estoppel (2d ed. 240) wherein a government 
has been held bound by estoppel notwithstanding the 
general rule.” 

Hartson v. United States, 21 Ct. Cl. 451, 456. 

The letter of District Attorney Buckner of March 9th, 
1927 (R. 388-389) above quoted, and his letter of November 
29th, 1930 (R. 464-465), corroborates Merton’s testimony 
that he was given a ‘ 6 solemn promise ’ ’ by Buckner through 
Simpson (R. 264) that he would not be subject to litigation 
if he came to the United States to testify against Miller 
and Daugherty. This promise by Buckner was lawful in 
a transaction in which he was “authorized to bind the 
United States or to shape its course of conduct as to a par- 



125 


ticular transaction.” Buckner’s act was not against the 
interests of the United States, but for the benefit of the 
United States. 

Merton fulfilled his obligation under that agreement by 
coming to the United States, not once but twice,j to testify 
in the criminal case, and, in a court of equity, tile Govern¬ 
ment should not be permitted to repudiate the lawful prom¬ 
ise made by its duly authorized officer. As stated by Buck- 

i 

ner in his letter of November 29th, 1930, it is “improper” 
for the Government, under the circumstances of this case, 
to take the affirmative and seek to recover thd property 
delivered to Societe Suisse in 1921. 

i 

Point III. 

i 

Under assigned errors Nos. 12 to 21, j inclusive, 
appellant contends that the Trial Judge prejudicially 
erred in many of his rulings relating to the admis¬ 
sibility of evidence. 

| 

i 

Assigned Error No. 12 

The Trial Judge erred in refusing to sustain plain¬ 
tiff’s objection to and in overruling plaintiff’s motion 
to strike out defendants’ Exhibits S to R-2, inclusive, 
which, subsequently to 1921, traced certain Liberty 
Bonds, or the proceeds thereof to Thomas Miller, 
and to strike out said Exhibits, with defendants’ Ex¬ 
hibits S-2 to C-3, inclusive, and the testimony of Mil¬ 
ford H. Smoke, which, subsequently to 1921, traced 
certain Liberty Bonds, or the proceeds thereof, to 
Harry M. Daugherty, on the ground that said Exhibits 
and testimony were incompetent, irrelevant and im¬ 
material and defendants wholly failed to ^how that 
plaintiff, or Richard Merton, had any knowledge of 
what became of the bonds which Merton gave to King, 
or had any knowledge of the disposition wjiich King 
may have intended to make of them, the only testi¬ 
mony upon the subject being that of the defendants’ 
witness, Richard Merton, that he had not the slightest 
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idea that King would use the bonds for the purpose of 
corrupting officials of the Government, if any such 
use was in fact made of any thereof. 


At the trial, counsel for defendants offered and there 
were received in evidence, over plaintiff’s objection upon 
the grounds hereinafter stated, certain stipulations marked 
Defendants’ Exhibits S, T, U, V, W, X, Y, Z, A-l, B-l, C-l, 
D-l, E-l, F-l, G-l, H-l, 1-1, J-l, K-l, L-l, M-l, N-l, O-i, 

P-1, Q-l, H-l, S-l, T-l, U-l, Y-l, W-l, X-l, Y-l, Z-l, A-2, 

B-2, 0-2, D-2, E-2, F-2, G-2, H-2, 1-2, J-2, K-2, L-2, M-2, 

X-2, 0-2, P-2, Q-2, and R-2, to which were attached various 

documents and papers, identified by various witnesses as 
having been taken from brokerage houses, banks, and 
financial institutions in New York, Philadelphia, Wilming¬ 
ton, Delaware and Ohio, which, subsequently to 1921, traced 
into the personal accounts of Thomas W. Miller, Liberty 
Bonds of the par value of $40,000, or the proceeds thereof, 
which had been part of the numbered bonds of the par 
value of $391,000 delivered by Merton to King on October 
1, 1921, as shown bv Merton’s testimonv and Defendants’ 
Exhibit B, with Defendants’ Exhibit A-l thereto attached, 
said bonds having been part of the numbered bonds deliv¬ 
ered by the Alien Property Custodian through Riggs Na¬ 
tional Bank, National City Bank and Goldman, Sachs & 
Company to Richard Merton, as shown on Plaintiff’s 
Exhibit 3. 

Said Exhibits and the testimony of Milford H. Smoke, 
Liquidator of certain Banks in Ohio, with Exhibits S-2, 
T-2, U-2, V-2, W-2, X-2, Y-2, Z-2, A-3, B-3, and C-3 (to all 
of which plaintiff objected upon the grounds hereinafter 
stated), subsequently to 1921 also traced into the personal 
accounts of Harry M. Daugherty certain Liberty bonds of 
the par value of $40,000, or the proceeds thereof, said bonds 
being part of the numbered bonds of the par value of 
$391,000 above described. 
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As illustrative of above Stipulations S to R-2, Exhibit 
S was copied in the record, it being stipulated therein that 
if Charles Herman should be called as a witness! for the 
defendants, he would testify that he was employe^ by the 
Federal Reserve Bank of Philadelphia; that in February, 
1923, he had a typewritten copy made of an application, 
dated February 5, 1923, for the exchange of certain Lib¬ 
erty Bonds; that the original application had bden lost, 
but the copy thereof, containing the numbers of tile bonds 
to be exchanged, was attached to the stipulation as an 
exhibit; that in February, 1927, Herman testified in the 
criminal case against Miller and Daugherty and gave the 
copy of the application in evidence in that case ^R. 296- 
297). 


It was agreed by counsel for the respective parities (R. 
297) that none of these Exhibits, S through C-3, mentioned 
the name of or referred to Richard Merton, or \ Societe 
Suisse, or any officer or employee of Societe Suisse —the 
bonds, or proceeds thereof, having been traced entirely 
from the bond numbers appearing upon Plaintiff’s Exhibit 
No. 3 and Defendants’ Exhibits B and A-l, bding the 
receipt which Richard Merton gave to Goldman, Sachs 
& Company, on October 1, 1921, for Liberty bond^ of the 
par value of $391,000, and a copy of that receipt, upon 
which a clerk in the office of Goldman, Sachs & Company 
made a notation of the serial numbers of the bondfe at the 
time of the delivery of the bonds to Merton and delivery 
by Merton to King (R. 221-222; 242-244). j 

Appellant reserved the right to object to the admissi¬ 
bility of the Stipulations upon any ground whateyer (R. 


296-297). Counsel for the appellant made such objection, 
counsel for appellees replied thereto and the Couij-t ruled 
thereon in the following colloquy: 


“Mr. Craighill: One moment, with that statement, 
we wish to make objection to all of these exhibits. We 
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have stipulated that they are what they purport to 
be, but we have reserved the right to except to their 
materiality and their relevancy in this case, on the 
ground that they have not brought home to the plain¬ 
tiff or to Richard Merton in any way, any knowledge of 
what became of the bonds after he gave them to King. 
There is an immense mass of these documents tracing 
these bonds to various places, and so forth; and the 
government claims that some of them ultimately went 
to Miller, and some ultimately went to Daugherty, and 
some ultimately went to Jess Smith. No knowledge of 
any of that has been brought home to the plaintiff in 
any respect, and we respectfully submit that they are 
wholly inadmissible and irrelevant to the issues in this 
case. 

Mr. Toole: Of course, your Honor, we have alleged 
conspiracy between all these various parties, and we 
are right in the middle of the case, and assure counsel 
and the Court that I believe we can tie these up di¬ 
rectly with the fraudulent claim and tie them up with 
the fraudulent claimant, of course, which is with Mer¬ 
ton, because he is the man that brings the claim. 

The Court: Well, the Court is going to overrule the 
objection, and is going to allow this evidence to be 
admitted, these exhibits and these stipulations, because 
of the fact that the case involves fraud and conspiracy, 
and therefore there should be a wide latitude as re¬ 
gards the testimony permitted, so that the Court may 
have all the facts and circumstances of the case before 
him. 

Now, when all the testimony is closed by both sides, 
then it will be a matter of argument on the part of 
counsel, and a matter of consideration by the Court, as 
to whether any knowledge or notice or information in 
regard to these bonds going from King to Daugherty 
or to Miller or to Smith, or to all three of those parties, 
has been brought home to the plaintiff in this case, or 
the officers or representatives of the plaintiff in the case. 

Mr. Craighill: Your Honor will allow me an excep¬ 
tion, upon the grounds I have stated, and with the 
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understanding that we may renew that motion to strike 
out if it may be advisable later? 

The Court: Very well; you may make h motion of 
that kind at the close of the case” (R. 298-299). 

i 

With particular reference to the testimony of Milford H. 
Smoke, and the Exhibits identified by him, the Ciourt ruled: 

14 The Court: And I am overruling your objection, Mr. 
McKenney, to the testimony of this witness! along that 
line. You have your exception, and then you may move 
to strike later. I am admitting this line of testimony 
of this witness in connection with that statement on 
the assurance by counsel for the defendants that he is 
going to connect up the matter of the disposition of 
these bonds to these public officials, with the plaintiff: 
or officials representing the plaintiff in thid case” (R. 
298-299). | 

At the close of all of the evidence, counsel fof the appel¬ 
lant moved the Court to strike out all of the stipulations 
which the defendants offered in evidence with respect to the 
tracing of the bonds from John T. King to Thomas W. 
Miller and Harry M. Daugherty, on the ground that de¬ 
fendants had wholly failed to connect the plaintiff with 
any of those transactions; that the testimony of Richard 
Merton, who was placed on the witness stand as the de¬ 
fendants’ witness and for whom the defendants vouched, 
testified in most unmistakable terms that he had not the 
slightest idea that King was going to use any of the bonds 
for the purpose of corrupting officials of the Government 
of the United States; that the defendants are boijnd by that 
testimony and that is the only testimony on that point; that 
counsel for defendants constantly said throughout the trial 
that they were going to “connect up” the plaintiff with the 
tracing of the bonds, but they have failed to connect such 
testimony with the plaintiff, or any of its officers, or any- 

9 a 
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one by whose knowledge plaintiff would be bound in any 
wav, but the Court ruled: 

“I will overrule your motion to strike and leave the 
stipulations and the exhibits attached to them in evi¬ 
dence. 

Now, if they are not connected up with the plaintiff 
in this case or its officials, then it won’t affect the judg¬ 
ment of the Court. If they are connected up, then they 
should be kept in evidence. I think that is the rule” 
(R. 468). 

Appellant was allowed an exception to the above ruling 
and its counsel then moved, upon the same grounds, to strike 
out the testimony of Milford Smoke, liquidator of the Ohio 
bank, who gave certain testimony concerning the records 
there, trying to show that Harry M. Daugherty received 
some money in 1935 and quite recently, and in addition to 
the grounds already stated, on the ground that such testi¬ 
mony was not admissible to prove any fraud on the part 
of the plaintiff in 1921, but the Court overruled the motion 
and allowed plaintiff an exception (R. 468). 

It will be observed from these references to the record 
that vrhen the stipulations and the testimony of Milford 
Smoke, which, for brevity, will be described as the “stipu¬ 
lations tracing the bonds”, were offered in evidence, they 
were admitted only “on the assurance by counsel for the 
defendant that he is going to connect up the matter of the 
disposition of these bonds to these public officials, with the 
plaintiff or officials representing the plaintiff in this case” 
(R. 299), counsel for defendants having just informed the 
Court that he was “right in the middle of the case”, but 
would thereafter “tie them up” with Merton (R. 298). 

Counsel for defendants, however, never did so “connect 
up”. At the time he gave the above assurance to the Court, 
he admitted inferentially that he had not “connected up” 
with plaintiff up to that time, although he had already of- 
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fered in evidence the stipulations themselves and the testi¬ 
mony of Merton about receiving* the checks from j Miller at 
a dinner in a New York hotel and about subsequently re¬ 
ceiving* the bonds and delivering them to King in; the office 
of Goldman, Sachs & Company. 

After giving the above assurance to the Courj:, counsel 
for defendants offered no evidence whatever relating to the 
tracing of the bonds to Miller and Daugherty. Thd evidence 
theretofore given directly contradicted his theory that 
Merton, or plaintiff, knew that any of the bonds |vould ul¬ 
timately go to Miller or Daugherty. 

It was expressly agreed that none of the stipulations men¬ 
tioned or referred to Merton, or to plaintiff or to hny officer 
or agent of plaintiff (R. 297). j 

The only testimony on the point was that of Richard 
Merton, who was called as a witness for defendants and 
who testified as such witness on cross-examination j that “he 
did not authorize King or anyone else to pay or tci promise 
to pay any money to any Government official to a;ct favor¬ 
ably on this claim and he never in his life thought that King 
would do anything of the kind” (R. 246). j 

Appellees are bound by this testimony of their jown wit¬ 
ness, whose veracity they have never attempted to attack. 
In giving other testimony, Merton may have become plain¬ 
tiff’s witness, but the above testimony on cross-examina¬ 
tion was germane to his testimony on direct examination 
relating to the delivery of the bonds to King and defendants 
can not escape the effect thereof merely because such testi¬ 
mony was given upon cross-examination. 

District Attorney Buckner, writing in his official icapacitv 
as a representative of the Government, referred to ^lerton’s 
testimony in the criminal case against Miller and Daugherty, 
as follows: “Mr. Merton’s testimony was not challenged” 
* * * “Merton always stated that he had no information 
whatever as to any disposition which King intended to 
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make or did make of tlie fee paid to him for his services” 
(R. 388). 

Merton always admitted the delivery of the bonds to 
King, not secretly but openly in the presence of several 
witnesses, including a clerk who was allowed to make a 
memorandum of the numbers of the bonds (R. 242-245). 

The circumstances of this payment also corroborate 

Merton’s testimony. If Merton had known that any of the 

money was to be used to corrupt Government officials, he 

would certainly have made the payment secretly in cash 

and not openly in bonds which could easily be traced. The 

fact that King was willing to accept bonds instead of cash 

was indicative to Merton of an intention on the part of 

King to act honestly and, if King later gave some of the 

bonds, or proceeds thereof, to Miller and Daugherty, he must 

have done so in response to demands thereafter made upon 

him, because on October 1st, 1921, when he accepted the 

bonds, King evidently had no intention of attempting to 

bribe anv Government official. 

* 

This theory is substantiated by the admitted fact that 
none of the bonds were so traced until after 1921 (R. 295- 
296) and there is nothing in the record to show that any 
of them were started on their way from King to Miller or 
Daugherty prior to 1923 (R. 296). 

Appellees, therefore, having wholly failed to 4 4 connect 
up” the stipulations tracing the bonds and Milford Smoke’s 
testimony with Merton, or any officer or employee of 
Societe Suisse, it is obvious that such evidence should not 
be binding upon appellant and is wholly irrelevant. The 
doctrine of res inter alios acta applies. 

That appellant was greatly prejudiced by this evidence 
is obvious. The remark of the Trial Judge, in admitting 
this testimony, 1 ‘ Now, if they are not connected up with the 
plaintiff in this case or its officials, then it won’t affect the 
judgment of the Court”, vras clearly wrong. That he was 
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influenced by this evidence is shown by his statement in 
his opinion that some of the bonds were traced ‘ ‘ directly 
or indirectly, but with certainty’’ to Daugherty and Miller 

(R. 61). I 

| 

Assigned Errors No. 13 and 14: 


13. The Trial Judge erred in refusing , to sustain 
plaintiff’s objection to defendants’ Exhibits C to I, 
inclusive, and D-3 to M-3, inclusive, relating to Beaty- 
13 ruere visit to Switzerland in 1918, on the ground that 
said Exhibits were immaterial, had no bearing on the 
case and were not binding upon plaintiff, whose officers 
and representatives were not shown to have had any 
knowledge of the contents thereof until after 1921; 
(R. 86). 

i 

i 

14. The Trial Judge erred in refusing ito sustain 

plaintiff’s objection to letter of the Alienj Property 
Custodian, dated January 23, 1918, (Defendants’ Ex¬ 
hibit S-3) and to letter of War Trade Board, dated 
January 24, 1918, (Defendants’ Exhibit R+3) on the 
ground that they were immaterial and were not binding 
upon plaintiff, whose officers and representatives were 
not shown to have had any knowledge of the contents 
thereof until after 1921; (R. 86). j 

i 

The facts disclosed by the record with respect to the 
Beaty-Bruere negotiations in 1918 have already been re¬ 
viewed herein under the sub-heading “3-B Appellees’ con¬ 
tention that during Beaty-Bruere negotiations ip. 1918, it 
was assumed that the stock was still owned by the German 

i 

companies”. 

i 

Without repeating those facts, it seems sufficient to say 
that the exhibits, to which appellant objected (R. 300, 364), 

i 

were letters passing back an forth between officers of the 
American Metal Company, the War Trade Board and Alien 
Property Custodian, with respect to Beaty and Bruere, two 

I 

i 

i 


! 

j 

i 

l 
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officers of the American Metal Company being given a li¬ 
cense to “trade with the enemy” for the purpose of ac¬ 
quiring the stock which the officers of American Metal Com¬ 
pany assumed to be the property of the German companies, 
together with the license issued to Beaty and Bruere, and the 
tentative agreement executed by Beaty and Bruere and by 
representatives of the German companies under date of May 
11th, 1918, in Switzerland, providing terms upon which such 
sale was proposed to be made, subject to the approval of the 
German and American Governments (R. 268-282). Such 
agreement never became effective and was never performed 
as it was never approved by the American Government 
(R. 282, 460). 

There is no evidence in the case that Societe Suisse, or 
any of its representatives, took part in or even knew any¬ 
thing about the correspondence between the officers of the 
American Metal Company and War Trade Board, or about 
the letters passing between the War Trade Board and Alien 
Property Custodian, so that that correspondence and the 
license issued to Beaty and Bruere were plainly res inter 
alios acta . 

Similarly, neither the Societe Suisse, nor any of its 
representatives, was a party to or signed in any capacity, 
the tentative agreement of sale of May 11th, 1918 (R. 278- 
280), which was never performed (R. 282, 460). 

Before this agreement was signed, the Germans, Schwartz 
and Euler, realizing that Societe Suisse and its fiscal agent, 
Swiss Bank Corporation, then had an interest in the stock 
of the American Metal Company, although it was recited in 
the agrement that Metallgesellschaft and its associates 
were the * 1 sellers ’ ’, insisted that the final negotiations should 
take place in Basle, where the offices of Societe Suisse were 
located, and both Dubois and Zahn attended some of the con¬ 
ferences, although they did not disclose whom they repre- 
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sented (R. 461). The fact that Dubois and Zahn attended 
some of these conferences certainly does not m^ke the con¬ 
tents of this agreement, which they did not sign, finding on 
the Societe Suisse. The representatives of Sobiete Suisse 
may have refused to become parties to the agreement for the 
very reason that they did not wish to subscribe! to a docu¬ 
ment which contained a recital with which they di(^ not agree. 

As above shown, Dubois and Zahn had excellent reasons 
for not disclosing at that time that the stock had been trans¬ 
ferred by the German companies to Societe Suisse. Such a 
disclosure would certainly have resulted in trouble with the 
German Government under the war conditions described in 
the record. 

Zahn and Dubois were interested in seeing that the agree¬ 
ment provided that the purchase price of the stocjk should be 
paid to the Swiss Bank Corporation, or some cither Swiss 
bank. That would protect the Swiss debenture holders and 
it was immaterial w’ho were described in the agreement as 
nominal sellers of the stock, so long as Societe Suisse did not 
sign and did not become a party to the agreement, thereby 
inferentially admitting German ownership of the stock. 

The tentative agreement of May 11, 1918, therefore, was 
not admissible as an admission by Societe Suislse that the 
German companies then owned the stock of the American 
Metal Company and it was certainly not admissible for any 
other purpose. 

Accordingly, the Trial Judge erred in admitting this docu¬ 
ment as well as the correspondence between the American 
Metal Company and the War Trade Board. That appellant 
was prejudiced by this error is shown by the loyer court’s 
reference to the Beaty-Bruere agreement in his j opinion as 
one piece of evidence tending to prove that the stock had 
not been conveyed to Societe Suisse early in 1917 i(R. 58-59). 
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Assigned Error No. 15. 

The Trial Court erred in refusing to sustain plain¬ 
tiff’s objection to the papers relating to the claim of 
Edward Greutert (Defendants’ Exhibits U-3 and V-3) 
on the ground that they were immaterial and no notice 
thereof was ever given to plaintiff. 

Paul Smith, Assistant Director of the Alien Property 
Bureau in the Department of Justice, who w’as in charge of 
the Corporation Management Division of the Alien Prop¬ 
erty Custodian’s office in 1921, identified some claim papers 
by which Edward Greutert, of Basle, Switzerland, claimed 
20 shares of stock of the American Metal Company, being 
part of the 15,180 shares seized as property of Metallbank 
and then claimed by Societe Suisse, and identified a letter, 
dated August 2d, 1921, signed by Assistant Attorney Gen¬ 
eral Goff, holding that Greutert had failed to prove pre-war 
ownership in the stock. The claim papers contained a letter, 
dated November 1st, 1920, from Metallbank to Greutert 
saying that 20 shares had been allotted to him by Metallbank 
on February 24, 1916 (R. 364-365), ivhich ivas prior to 
March, 1917, when the large block of stock was conveyed to 
Societe Suisse (R. 119, 191). 

Appellant objected to all of this evidence relating to the 
Greutert claim upon the ground that it was immaterial and 
no notice thereof was ever given to appellant (R. 364-365). 

It is difficult to conjecture upon what possible theory the 
papers relating to this Greutert claim could have any rela¬ 
tion to the claim of Societe Suisse. The fact that Greutert 
claimed 20 shares of 15,180 shares claimed by Societe Suisse, 
coupled with the fact that Greutert’s claim was disallowed 
and the Societe’s claim was allowed, does not establish any 
inconsistency between the rulings of the Attorney General. 

What was going on in the Department of Justice with 
reference to the Greutert claim, without any notice to Societe 
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Suisse, certainly is not binding upon Societe Suisse and 
throws no light whatever upon the issues involved in the 
present case. 

In justice to the Trial Judge, apparently he gavp no weight 
whatever to the Greutert claim papers and did npt mention 
them in his opinion. 

Assigned Error No . 16. 


The Trial Judge erred in refusing to sustain plain¬ 
tiff’s objection to and overruling plaintiff’s motion to 
strike out the testimony of W. Frank Gibbg concern¬ 
ing the close relationship between Harry M. ^Daugherty 
and Jess Smith on the ground that such testimony was 
immaterial and prejudicial to plaintiff, whdse officers 
and representatives were not shown to hav^ had any 
knowledge thereof or knowledge of any corruption of 
Government officials. ! 


W. Frank Gibbs, who was private secretary toj Attorney 
General Daugherty in 1921, testified concerning! the close 
relationship which existed between Daugherty and Jesse 
Smith. Apparently the object of this testimony yras to im¬ 
pute to appellant in 1921 knowledge of Smith’s alleged 
scandalous conduct which was years later given much 
publicity. 

When counsel for appellant objected to Gibbs’ testimony, 
the Trial Judge said to counsel for appellees: 

“I am allowing you great latitude, but just remem¬ 
ber that the Court is not going to find fraud from that, 
no matter how fraudulent the Attorney General may 
have been in the matter or how fraudulent Jpss Smith 
may have been or how fraudulent even Mr. King may 
have been. You can take up the Court’s time showing 
corruption on the part of the public officials, but unless 
you introduce testimony to bring it to the attention of 
the plaintiff or its officials, the Court can not give any 
great consideration to it” (R. 307). j 
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At the close of all of the evidence, counsel for appellant 
moved the Court to strike out Gibbs’ testimony on the 
ground that knowledge of the facts, to which Gibbs testified, 
was never brought home to appellant, but the motion was 
overruled and appellant was allowed an exception (R. 468). 

Smith was introduced to Merton by King, and apparently 
at King’s request, Smith was present at the first interview 
which Merton had with Miller (R. 235) and either Smith or 
King introduced Merton to Goff (R. 237). In September, 
1921, the claim papers were sent to Washington through 
either King or Smith and Smith attended the dinner at which 
Miller gave the checks to Merton (R. 239). 

There was, however, no evidence in this case that Smith 
received any of the bonds, or proceeds thereof, delivered by 
Merton to King; no evidence that Smith bribed any Govern¬ 
ment official or that Merton had anv reason to assume that 
Smith would attempt to do so. 

On the contrary, Merton testified that he “never author¬ 
ized Jess Smith to make any promise or make any payments 
to help expedite this claim” (R. 246). 

Merton testified that “the one man whose face I did not 

like was Mr. Smith. I did not like his stvle. He was a kind 

* 

of fellow I did not quite grasp. I was in a movie here, 
I think with King, and there was President Harding inspect¬ 
ing the West Point cadets, and with—who was the man 
accused—Daugherty, and next to him was Smith, and I felt 
I have been very lucky to meet the proper people” (R. 254). 

Merton admitted that he wanted 4 ‘ pull ’ ’ to have his claim 
receive prompt attention, but he did not want anything that 
was “illegitimate, dirty or wrong” (R. 254). 

In 1921, President Harding had just assumed office and 
Merton had every reason to believe that Harding’s Attorney 
General, Daugherty, could be trusted to deal fairly with 


appellant’s claim. Merton’s indignation at bein^ accused in 
1926 of knowing in 1921 all about Smith’s alleged practices, 
was expressed by him as follows: 

4 ‘ Turning the film backward, in the year 1926, when¬ 
ever it was that you indicted the Swiss company and 
myself, and called us crooks, though you did not use 
those words—well, I will put it in the record, I didn’t 
call it quite fair, because then, with the knowledge you 
had then about the Ohio gang and Mr. Sndith’s prac¬ 
tices and all that, you certainly said, ‘Well, Merton, 
you knew that in the year 1921’ ” (R. 254) j. 

j 


By referring to page 15 of the record on the former ap¬ 
peal, No. 6643, and by referring to page 41 of the present 
record, it will be observed that in paragraph 25 of the 
counter-claim, as originally filed, it was alleged that two- 
thirds of the Liberty bonds were paid by King apd/or Mer¬ 
ton to Jess Smith and later found in the personal accounts 
of Smith, Daugherty and Miller (R. 41). j 

At the trial of the present case, however, Paragraph 25 
was amended so as to omit Jess Smith’s name entirely (R. 
56) because counsel for appellees was forced to j admit that 
he could not prove any payment to Smith. 


Under the circumstances above outlined, the injustice of 
admitting Gibbs’ testimony as to the relationship between 
Smith and Daugherty is apparent, for the very reasons 
stated by the Trial Judge that no matter how! fraudulent 
the conduct of Smith may have been, it should not be given 
consideration unless it could be shown that such conduct was 
brought to the attention of appellant (R. 307). j All of the 
testimony on the subject is to the effect that appellant 
had no notice of any fraudulent conduct on the part of 
Smith, and, in fact, there was no proof in thik case that 
Smith was guilty of any wrong doing. 
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Assigned Error No. 17. 

The Trial Judge erred in refusing to sustain plain¬ 
tiff’s objection to and overruling plaintiff’s motion 
to strike out the testimony of Paul Smith relating to 
certain procedure inside of the office of the Alien 
Property Custodian on the ground that such testimony 
was immaterial, inadmissible and not binding upon 
plaintiff, whose officers and representatives were not 
shown to have had any knowledge thereof. 

Paul Smith, who was in charge of the Corporation Man¬ 
agement Division of the Alien Property Custodian’s Office 
in 1921, in addition to the testimonv mentioned under 
assigned error Xo. 14, testified that when a claim was filed 
in the office of the Alien Property Custodian, it was custo¬ 
mary for the Claims Division to make inquiry of the Cor¬ 
poration Management Division; that he had made a search 
of the files and found that no such inquiry had been made 
when the claim of Societe Suisse was filed in 1921 (R. 360). 
Although Smith had nothing to do with the Claims Divi¬ 
sion, he undertook to describe the procedure in the Claims 
Division (R. 366). Apparently this testimony was offered 
to afford basis for appellees’ argument that the claim was 
not given careful consideration in the office of the Alien 
Property Custodian in 1921. 

Counsel for appellant objected to this testimony and 
later moved the Court to strike it out on the ground that 
what took place inside of the Alien Property Custodian’s 
office, without the knowledge of the appellant, was inad¬ 
missible as tending to prove fraud on the part of the appel¬ 
lant, but the Court overruled the objection and the motion 
and allowed an exception (R. 360, 468). 

i 

It seems unnecessary to elaborate upon the above state¬ 
ment because it seems self-evident that Paul Smith’s testi- 
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mony was not only inadmissible, but was most prejudicial 
to appellant. 

Such testimony undoubtedly influenced the Trial Judge 
to lay stress upon the fact that the claim was presented to 
the Alien Property Custodian on September 20th and was 
allowed by the Attorney General on September 23d, only 
three days later, overlooking the fact that the Claim had 
been receiving the consideration of the Government officials 
for many months, during which Merton was required to go 
to Europe twice in an effort to comply with thd detailed 
requirements of those officials. Merton had made ijiis agree¬ 
ment with King concerning compensation in March, 1921, 
and there was no reason why the claim should hot have 

v i 

been allowed then, when it was first discussed with George 
E. Williams, a high official of the Alien Property Custo¬ 
dian’s office, if it was to be allowed without receiving care¬ 
ful consideration. 

That the claim was carefully scrutinized is demonstrated 
not only by the requirements with which Merton whs forced 

I 

to comply, but is also shown by the full review arid discus¬ 
sion contained in the letters of the Alien Property Custo¬ 
dian recommending the allowance and in the letters of 
Assistant Attorney General Goff authorizing the payments 
(R, 222-227). | 

i 

j 

Assigned Error No. 18. 

The Trial Judge erred in refusing to sustain plain¬ 
tiff’s objection to the testimony of Heinrich Iyronstein 
relating to German law upon the ground that German 
law was not involved in this case, and the allegations 
in the counterclaim that plaintiff’s claim was false 
and fictitious were not based upon any alleged misun¬ 
derstanding or misrepresentation of German law. 

Heinrich Kronstein, called as a witness for appellees, 
gave an interesting lecture on certain principles of German 


i 

i 
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law (R. 358-360), but it had no bearing upon the issues 
involved in this case, as the experts on foreign law seemed 
to agree that the validity of the guarantee and transfer 
from the German companies to Societe Suisse in March, 
1917, was governed bv the law of Switzerland where the 
agreements were made and where they were to be per¬ 
formed (Staehelin, R. 175; Scherer, R. 304-306; Perret, 
R. 370-371, 380-381). 

Upon the conclusion of Kronstein’s testimony, counsel 
for appellant objected thereto on the ground that the Ger¬ 
man law was not involved in this case; the allegation that 
the claim was false and fictitious was not based upon any 
misunderstanding of German law, and testimony concern¬ 
ing the German law was immaterial because the Swiss law 
governed, but such objection was overruled and an excep¬ 
tion was allowed (R. 360). 

Kronstein testified that a German corporation, under 
the German law, could not give a valid guarantee of the 
value of its own stock when the stock was sold by that 
corporation, but admitted that “if a German corporation 
sells shares of stock of another German corporation, it is 
entitled to give a guarantee of the value of the shares it 
sells’’ (R. 359). Even under the German law, according to 
Kronstein’s testimony, Metallbank’s guarantee as to the 
value of Metallgesellschaft’s shares sold by Metallbank 
and by Metallgesellschaft to Societe Suisse was valid and 
Metallgesellschaft’s guarantee as to the value of Metallge¬ 
sellschaft’s shares sold bv Metallbank to Societe Suisse 
was valid. 

Kronstein testified that where part of a contract was 
void, the whole contract was void, unless the whole contract 
resolved the invalid part (R. 359); that is, unless the con¬ 
tract was divisible, as testified by Topken (R. 384-385). 

The contract of guarantee involved in this case was 
divisible, so that even if Metallgesellschaft’s guarantee as 
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to the value of Metallgesellschaft shares sold by Hetallge- 
sellshaft to Societe Suisse, was invalid, the remainder of 
the contract was valid and covered all shares sold t6 Societe 
Suisse in 1910 and 1912 as above indicated. 

I 

In so far as Kronstein’s testimony merely corroborated 
the testimony of the other witnesses, it was superfluous. 
In so far as it related to German law, which had no bearing 
upon the issues involved in this case, it was wholly irrele- 
vant and immaterial. Kronstein’s testimony relating to 
the contents of annual reports of German companies will 
be considered under Assigned Error No. 19. 


Assigned Error No. 19 . 

The Trial Judge erred in refusing to sustain plain¬ 
tiff’s objection to the copy of the annual report of 
Metallbank for 1910 and the copies of the annual re¬ 
ports of Metallgesellschaft for 1912, 1917 and 1918,. 
(Defendants’ Exhibits N-3, 0-3, P-3 and Q-3) on the* 
ground that they were not material and not binding 
upon plaintiff, whose officers and representatives were i 
not responsible therefor, and on the ground tjiat said 
copies were not properly certified or proved. 

Over objection of appellant’s counsel (R. 308-30^), coun¬ 
sel for appellees offered and the Court received in evidence 
English translations of the following: 

(1) Defendants’ Exhibit N-3—A report of a general 
meeting of stockholders of Metallbank held on August 15 , 
1910 , to which was attached a report of the Board of Man¬ 
agers of the Company (R. 310-322); 


v (2) Defendants’ Exhibit 0-3—A report of a general 
meeting of stockholders of Metallgesellschaft held bn May 
18,1912 , (R. 322-328); 


(3) Defendants’ Exhibit P-3—A report of a 
meeting of the stockholders of Metallgesellschaft 


general 
^ield on 
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January l), 1918 , to which were attached a report of the 
Board of Directors and a report of the Management of 
the Company (R. 329-343); and 

(4) Defendants’ Exhibit Q-3—A report of a general 
meeting of the stockholders of Metallgesellschaft held on 
December 23, 1918 , to which were attached reports of the 
Board of Managers and Board of Directors of the Com¬ 
pany (R. 343-358). 

E. T. Arndt, an employee of the Department of Justice, 
testified that he had made true translations of these docu¬ 
ments from German into English, describing Exhibit N-3, 
for example, as “an extract from Notary Register No. 339 
of the year 1910, recording the proceedings of the stock com¬ 
pany, Metallbank” (R. 307), such testimony having been 
given apparently from the statements contained in the in¬ 
struments which he translated here, not from any knowl¬ 
edge obtained by him from Germany as to the source from 
which the documents were obtained. 

* Counsel for appellant objected to these papers on two 
grounds: (A) that “there is no statute of the United States 
that authorizes evidence of this sort” and (B) that they do 
‘ not contain “anything of consequential materiality” (R. 
308-309). The Court overruled this objection and allowed 
an exception (R. 310). 

Appellant insists that this objection should have been 
sustained on both of the grounds above stated and this 
point is urged, not on the basis of a mere technicality, but 
because the admission of these reports greatly prejudiced 
appellant and gave the Trial Judge an absolutely erroneous 
impression, which can be corrected if the case is remanded 
for a new trial. 
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No Statute Authorizes Evidence of This {Sort. 

Reports Not Properly Certified. 

Counsel for appellees took the position that the four re¬ 
ports were admissible under the provisions of an Act of 
Congress approved June 20, 1936, (49 Stat. 156^.), (R. 309- 
310). Appellant contends that these documents were not 
certified in the manner required by that statute , which has 
been incorporated in the United States Code as Section 
695, et seq. f Title 28. 

Section 695 provides: 

“In any court of the United States and in any court 
established by Act of Congress, any writing or record, 
whether in the form of an entry in a book or otherwise, 
made as a memorandum or record of any act, trans¬ 
action, occurrence, or event, shall be admissible as evi¬ 
dence of said act, transaction, occurrence, |or event, if 
it shall appear that it was made in the regular course 
of any business, and that it was the regular course of 
such business to make such memorandum Or record at 
the time of such act, transaction, occurrence, or event 
or within a reasonable time thereafter. All other cir¬ 
cumstances of the making of such writing or rec¬ 
ord, including lack of personal knowledge! by the en¬ 
trant or maker, may be shown to affect its weight, but 
they shall not affect its admissibility. The term 4 busi¬ 
ness’ shall include business, profession, occupation and 
calling of every kind. ’ ’ 

Under the section just quoted, it was certainly necessary 
to prove by some extrinsic evidence that the four documents 
in question were made in regular course of business and 
otherwise satisfied the above requirements. There was no 
such extrinsic evidence in this case. The expert testimony 
of Kronstein (R. 358-359) and Topken (R. 38^-387) as to 

lOu | 

j 

i 

I 

I 
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the usual contents of annual reports of German companies 
did not mention the four documents in question or cover 
any facts relating to the manner in which these specific 
records were made. 

Section 695a relates to the introduction of foreign docu¬ 
ments, or copies thereof, in evidence in criminal actions if 
the court finds that such documents satisfy the require¬ 
ments of Section 695. As the present case is not a criminal 
action, Section 695a does not apply here. 

Sections 695 b, c, and d, provide for the taking of oral 
testimony of witnesses in foreign countries before consular 
officers and in executing such commissions, where docu¬ 
ments are annexed, the consular officer must certify that 
the documents are genuine, and the testimony, with attached 
documents, must be sent by the consular officer to the clerk 
of the court. Such course was not followed in the present 
case. 

Section 695e, provides: 

“A copy of any foreign document of record or on 
file in a public office of a foreign country, or political 
subdivision thereof, certified by the lawful custodian 
of such document, shall be admissible in evidence in 
anv court of the United States when authenticated by 
a certificate of a consular officer of the United States 
resident in such foreign country, under the seal of his 
office, certifying that the copy of such foreign docu¬ 
ment has been certified by the lawful custodian thereof. 
Nothing contained in this section shall be deemed to 
alter, amend, or repeal section 689 of this title. (Re¬ 
lating to land titles) ”. 

An examination of the certificates attached to these Ex¬ 
hibits N-3, 0-3, P-3 and Q-3, will demonstrate that they do 
not meet the requirements of the statute just quoted, upon 
which appellees rely. 


i 
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The Record shows that these Exhibits were set forth m 

i 

extenso at the request of counsel for appellees (R. 310), 
and while the English translations furnished by appellees 
purport to be complete and include the certificates of the 
German Notary and “Inspector”, they omit, through inad¬ 
vertence we hope, the all important certificates of the Amer¬ 
ican Consul, the translator having merely attached the brief 

statement “Authenticated bv the Consul of the United 

•/ 

States of America”, or a similar phrase (R. 322, 328, 343, 

! 

358). In view of appellant’s objection that these reports 
were not admissible under any statute, it was Incumbent 
upon appellees to prove by the testimony of a witness, hav¬ 
ing knowledge of the manner in which the records were 
made, that the records were made in regular course of busi¬ 
ness and to show that the American Consul certified that 
they had been certified by the lawful custodian thereof. 

None of these facts are shown bv the record. 

•> 

i 

None of these Exhibits are original documents. :Appellees 
go no further than claim that they are copies of copies filed 
in a Notarial Register. 

As illustrative of the other Exhibits, Exhibit N-3 had at- 
tached the following certificates: 

j 

“Certified copies of the foregoing negotiation, en¬ 
tered into the register under Number 339 in the year 
One Thousand Nine Hundred and Ten, ares herewith 
executed for the stock company, the firm name: Berg & 
Metallbank stock company at Frankfor{-on-Main, 
which has received the first as well as the second certi¬ 
fied copy. 

Frankfort-on-Main, the fifteenth of August, Nineteen 
Hundred and Ten. 

(Sgd.) Dr. jur. Paul Neuman^, 

As representative of the Royal 
Notary Privy Counsel Dr. Georg 

Friedrich Friedleben. 
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The foregoing photostatic copy is exactly the same 
as the second certified copy contained in the register. 

Frankfort-on-Main, November 6, 1936. 

(Sgd.) K. Huth, Inspector. 

As Register Official of the Office of the lower 
court, Div. 41. 

As documentary official of the Clerk’s Office of 
the District Court, Div. 41” (R. 322). 

In view of the question now being discussed, counsel for 
appellees will no doubt agree to submit to this Court, the 
original Exhibits in German, so that the certificate of the 
American Consul, which is in English, may be examined. 
Such certificate is in the form of a rubber stamp, the parts 
written in manuscript being italicized, as follows: 

“German Reich, 

State of Prussia, 

Province of Hesse-Nassau, 

City of Frankfort-on-Main, 

Consulate General of the United 
States of America, ss: 

I, R. W. Heingartner, Consul of the United States 
of America at Frankfort-on-Main, in the Province of 
Hesse-Nassau, State of Prussia, Germany, duly com¬ 
missioned and qualified, do hereby certify that Justizin- 
spektor Karl Huth whose signature and official seal 
are, respectively, subscribed and affixed to the forego¬ 
ing certificate, was on Nov. 6, 1936 , am official of the 
Amtsgerichts at Frankfort a/m, within Prussia, Ger¬ 
many, and the Consular district of Frankfort-on-Main, 
Germany, and was on such date duly qualified and that 
to his official acts faith and credit are due. 

In witness whereof I have hereunto set mv hand and 

m/ 

the seal of the American Consulate General at Frank- 
fort-on-Main, Germany, this 7th day of Nov. 1936. 
(seal.) R. W. Heingartner, 

Consul of the United States 
of America at Frankfort-on- 

Service 4952. Main, Germany. 

Fee: No fee. 

Tariff No. 44.” 
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The certificate of the American Consul, therefore, was 
little more than an authentication of the signature of “ Jus- 
tizinspektor Karl Huth” as an official of the “Amt^gerichts” 
at Frankfort, whatever that may be, but Huth did not cer¬ 
tify that he was the lawful custodian of the document and 
the American Consul did not so certify. From t|he certifi¬ 
cate of the Notary, Paul Neumann, it appears that a copy 
of the document was “ entered into the register under Num¬ 
ber 339, ’ 7 but it does not appear that either Neumann or 

| 

Huth was the lawful custodian of the registerj and the 
American Consul’s certificate does not even mention Neu- 

l 

maim. In fact, there is nothing in the record to show who 

was the lawful custodian of the documents in question. 

! 

These Reports Did Not Contain Anything of Consequential 

Materiality. 

Under the caption “3-C-Appellees’ contentioii that*no 
transfer of stock was made because such transfer was not 
mentioned in Reports of Metallgesellschaft for 11917 and 
1918,” appellant has shown that the contents of and alleged 
omissions from these annual reports have no material bear¬ 
ing upon the issues in this case and they are not binding 
upon appellant, as appellant was not a party to and had no 
knowledge of the reports of the Board of Managers upon 
which appellees rely. Appellant was represented!by proxy 
at the meetings of the stockholders, but no representative 
of appellant signed or had anything to do with the reports 
of the Managers. 

The report of Metallbank for 1910 corroborates!the testi¬ 
mony of Richard Merton and the contents of the appellant’s 
claim papers (dossier) concerning the history of the organi¬ 
zation of Societe Suisse, described in the report by its Ger¬ 
man name of Schweizerische Gesellschaft fuer Metallwerte 
(Compare R. 318 with R. 232-233 and R. 116-118; j 189-190). 

The report of Metallgesellschaft for 1912 corroborates the 
statements made in the dossier about increasing the capital 
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stock of Metallgesellschaft by 3,000,000 marks and per¬ 
mitting stockholders to subscribe therefor at 187% (Com¬ 
pare R. 324 with R. 118, 158). In so far as they merely 
support appellant’s testimony, the Reports are superfluous. 

The Trial Judge, in his opinion, however, commented 
upon the fact that these annual reports contained no refer¬ 
ence to the ‘ ‘ oral guarantee ’ ’ made in 1910 and renewed in 
1912, but it will be noted that the reports do not mention the 
sale of this additional stock of Metallgesellschaft in the sum 
of 1,520,000 marks at 187% to Societe Suisse in 1912, but 
we have indisputable proof that such sale took place (R. 
158, 162, 164). The omission of any reference to the oral 
guarantee was of no significance because it was customarv 
to record in the reports only “essential transactions” so 
that the annual reports would give a true picture of assets 
and liabilities (R. 383). 

The reports of Metallgesellschaft for 1917 and 1918 show 
that, due to war conditions, the German companies had re¬ 
ceived no news from the American Metal Company and the 
fact that in the 1918 report, the shares, in which Metallge¬ 
sellschaft formerly had a beneficial interest, were still iden¬ 
tified as “our stocks” is of no significance. The Man¬ 
agers, who wrote and signed that report, knew about the 
Beaty-Bruere negotiations in May, 1918, but knew nothing 
about the transfer of the American Metal stock from Metall- 
bank and Metallgesellschaft to Societe Suisse in March, 
1917, because such transfer was purposely confined to a 
narrow circle of persons in order to avoid controversy with 
the German Government, which would undoubtedly have 
taken steps to present such transfer, if they had known 
about it. 

The unfairness of selecting these reports, Metallbank for 
1910 and Metallgesellschaft for 1912, 1917 and 1918, and 
offering them in evidence, without advance notice to ap¬ 
pellant at a time when appellant could have obtained the 
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i 

other reports from Germany and could have thus completed 

i 

the picture, is apparent. If steps had been taken to prove 
the authenticity of the documents in the manner prescribed 
by law, appellant would have had an opportunity to meet 
and explain the statements contained in these reports, 
which do not show on their face or otherwise, that any rep¬ 
resentative of Societe Suisse had anything to dC with them 
or had anv knowledge of their contents at the time or after 
they were made. I 

Richard Merton, as he testified, was an officer in the 
German Army when the reports of Metallgesellschaft for 
1917 and 1918 were written (R. 232). j 

Alfred Merton, who was a Director of Societe jSuisse, was 
present at the meeting of stockholders and was Chairman 
of the “ Aufsichtsrat,” the Committee of Supervision, but 
he was not a member of the “Vorstand,” Board of Man- 

i 

agers, of Metallgesellschaft in 1917 and 1918, and neither 
lie nor any representative of Societe Suisse prepared or 
signed the contents of the Reports of the Manager?? of Metall¬ 
gesellschaft for 1917 and 1918, upon which appellees rely. 
Such Reports, Exhibits P-3 and Q-3, were not admissible, 
therefore, as binding upon appellant. 

Alfred Merton was Chairman of the Vorstand (Board of 
Managers), of Metallbank and if the Reports of the Man¬ 
agers of Metallbank for 1915 and subsequent years had 
been produced, they would have shown that the stock of the 
American Metal Company was never included Us an asset 
after 1915 and such reports would have refuted appellees’ 

i 

contentions. Similarly, the Reports of the Managers of 
Metallgesellschaft for 1919 and subsequent years made no 
mention of American Metal shares. j 

The reference to American Metal shares in the Reports 
of Metallgesellschaft shows that, owing to war Conditions, 
the Germans had received no news or dividends from Amer¬ 
ica. The Beaty-Bruere negotiations were mentioned in 
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those reports because they were known to many of the stock' 
holders and officers of Metallgesellschaft. The German 
Government had given permission to representatives of 
Metallgesellschaft to go to Switzerland to meet Beaty and 
Bruere, so that there was no reason to conceal that fact. 
On the other hand, the transfer of the stock of the American 
Metal Company from Metallgesellschaft to Societe Suisse 
was known to only a few people, because the Company’s 
officers, who knew about it, did not wish to have the German 
Government know about the transfer. The transfer was 
not illegal or forbidden by German law, but the officials of 
the German Government would have taken steps to set it 
aside, if they had known about the transfer. For this rea¬ 
son, all reference to the transfer was omitted from the 
published reports of the German companies and the fact 
of such omission does not justify the inference which the 
Trial Judge drew therefrom in his opinion when he referred 
to these reports as “expressly indicating or impliedly indi¬ 
cating that the stock in the American company was still 
(in 1918) the property of the two German companies” (R. 

| 58) - 

Therefore, the action of the Court in overruling appel- 
H lant’s objection to the admissibility of these documents 
created an erroneous impression to the great detriment of 
the appellant and, for this reason alone, the decree of the 
lowef Court should be reversed so that appellant may have 
an opportunity to produce all of the annual reports of both 
\ German companies, if the Trial Court should decide that 
;• any of them, when properly certified, contain any state- 
ments binding upon appellant or any statements material 
j to the issues herein. 

Assigned Error No. 20. 

The Trial Judge erred in refusing to sustain plain¬ 
tiff’s objection to the letter, dated November 20, 1930, 
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written by J. Frank Staley, acting Head of Admiralty 
Division, Department of Justice, to Willem J. Don¬ 
ovan, formerly Assistant to the Attorney General; to 
the reply dated December 4th, 1930, from Donovan to 
Staley, and to the letter, dated November 29,, 1930, from 
Emory R. Buckner, formerly United States Attorney, 
to Donovan, (Defendants’ Exhibits X-3, Yy and Z-3), 
on the ground that they were merely ex parte state¬ 
ments and self-serving declarations made by the 
writers of said letters after the institution c|f this suit, 
without any opportunity being given to plaintiff to 
cross-examine Staley, Donovan or Buckner (R. 87). 

After the close of all of the evidence in chief, Counsel for 

i 

appellees offered in evidence the following Exhibits: 

Defendants’ Exhibit X-3—Letter dated November 20, 
1930, from J. Frank Staley, Acting Head, Admiralty Divi¬ 
sion, Department of Justice, to Honorable William J. Don¬ 
ovan, who had been Assistant to the Attorney general at 
the time of the prosecution of the criminal cabe against 
Daugherty and Miller in 1926 and 1927. In this letter, 
Staley advised Donovan that Societe Suisse hac! filed suit 
to recover interest in the sum of $643,595.81 and that the 
Societe’s counsel claimed that the Department, through 
Donovan, had agreed with the Mertons that if they would 
come to this country to testify against Miller, tlje Govern¬ 
ment would take no steps to set aside or question the return 
of the principal to Societe Suisse. The letter; concludes 
with the following inquiry: 

“May we have your advice as to what occurred in 
these matters and whether, if the Government now 
concludes to take steps to set aside the award to the 
Suisse corporation, such action would be contrary to 
any representations made by the Department to Merton 
or his attorney or business associates. We have exam¬ 
ined our files here but do not find any correspondence 
which confirms the fact one way or the other’ ’ (R. 
462-463). 
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Defendants’ Exhibit Y-3—Letter dated December 4th, 
1930, from Donovan to Staley, transmitting letter from Dis¬ 
trict Attorney Bucker to Donovan, Donovan stating that 
Buckner’s letter “represents my (Donovan’s) understand¬ 
ing of the situation” (R. 464). 

Defendants’ Exhibit Z-3—Letter dated November 29, 
1930, from Emory R. Buckner, who was the District At- 
torney in charge of prosecuting Miller and Daugherty in 
1926 and 1927, to Colonel William J. Donovan, stating that 
his understanding with Martin Littleton, Attorney for 
Societe Suisse, was set forth in his letter to Littleton (See 
letter of March 9, 1927, from Buckner to Littleton quoted 
in the Record at pages 388-389); that he, Buckner, intended 
to express in that letter “the position that the Government 
would take no affirmative action to recover this property 
from the Swiss society,” but nothing was said which would 
estop the Government, when sued by the Societe, from 
resisting the claim for interest on the ground that the prop¬ 
erty was returned in a fraudulent and illegal manner. Such 
letter concluded with the following paragraph : 

“To summarize, I think it would be improper if the 
Government had taken the affirmative and sought to 
recover this property. I think it equally improper for 
the Swiss society to attempt to collect their present 
claim for interest. If they persist in this course I think 
it is quite open to the Government, without any breach 
of good faith, to resist their claim on the ground that 
the property was returned bv means of fraud” (R. 
464-465). 

Counsel for appellant objected to the introduction of 
these three letters in evidence on the ground that they were 
written after the filing of this suit (suit filed September 4, 
1930) and were in the nature of self-serving declarations, 
“suchas some learned witness might do after he had knocked 
some one down with an automobile, after there was res 
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gestae. He might write the chief of police thirty days after 
and then want to introduce that in evidence” (R. 466). 

The Court overruled the objection and allowed an excep¬ 
tion (R. 466). j 

It seems unnecessary to indulge in any extended comment 
or to cite authority in support of this assignment Xo. 20, 
until counsel for appellees advance some theory jipon which 
these ex parte letters can be reasonably regarded as admis¬ 
sible. Counsel for appellant had no opportunity to cross- 
examine Donovan, Buckner or Staley, the writers of the 
letters. Buckner admitted in his letter that the Govern¬ 
ment had promised that it would take no “action to recover 
this property from the Swiss society” (R. 465), but in¬ 
jected the word “affirmative” before the word “action” 
and ingeniously suggested that such promise did not estop 
the Government from resisting the Societe’s claim for inter¬ 
est (R. 465). It will be noted from this letter that, even in 
1930, Buckner was still of opinion that “it would be im¬ 
proper if the Government had taken the affirmative and 
sought to recover this property” (R. 465). That “im¬ 
proper” action is exactly the affirmative action now being 
taken by the Government in seeking to recover! the prop- 
ertv under its counterclaim. 


Assigned Error No. 21. 

The Trial Judge erred in sustaining defendants’ 
objection to plaintiff’s offer of the “Rhodbs-Marcum 
Report” (Plaintiff’s Exhibit 8), plaintiff claiming that 
it was a public departmental record made in due course 
by duly authorized officials of the Government relating 
to the subject matter herein involved; claiming that it 
completed the history of the transactions cpvered by 
other departmental records offered in evidence by plain¬ 
tiff and defendants, and claiming that the \ 4 Report” 
was made in December, 1930, before the filing of the 
counterclaim in January, 1931, in which fraud on the 


i 

i 

i 

i 
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part of plaintiff was alleged for the first time after 
dismissal of the Todd Indictment in 1926 (R. 87-88). 

At the trial below, counsel for appellant offered in evi¬ 
dence, as Plaintiff’s Exhibit No. 8, a somewhat lengthy re¬ 
port, consisting of about 140 pages as printed in the Record, 
made under date of December 3,1930, by Thomas E. Rhodes 
and Philip M. Marcum, Special Assistants to the Attorney 
General, to J. Frank Staley, Acting Head, Admiralty Divi¬ 
sion, Department of Justice, reviewing in great detail all 
of the records of the Department of Justice relating to this 
claim of Societe Suisse (R. 393-434), and concluding: 

4 ‘Upon the consideration of the claim files in Claims 
No. 7094 and No. 7095, which were allowed bv the At- 
torney General on September 21, 1921, and the record 
in the second Miller-Daughertv Trial (Vols. 46 and 47, 
Records & Briefs in U. S. Cases), we fail to find that 
this claim was fraudulent or that its allowance was im¬ 
proper. While as a matter of administrative policy we 
doubt the claims would receive Executive allowance if 
they were presented upon these proofs at the present 
time, vet we are constrained to believe that a Court 
upon the proof presented might properly award the 
property to the plaintiff. The Government does not 
have in its possession any evidence which would justify 
it in filing a counter claim for the recovery back of 20 
per cent, in the present suit. Furthermore, it would be 
impossible for the Government to obtain any witnesses 
from Switzerland or Germanv who would assist it in 

V 

anv way in contesting the validity of these claims” 
(R, 432-433). 


(The recommendation that no counter-claim be filed to 
recover 20% of the principal, referred to the provisions of 
the Settlement of War Claims Act, which at that time, 1930, 
in effect authorized a return of 80% of German owned prop¬ 
erty to German owners. This situation continued from 192S 
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until the Resolution of June 27, 1934, described 
Statutory History.) 


in above 


As part of the same Exhibit No. 8, counsel for Appellant 

i 

offered in evidence Mr. Staley’s memorandum of December 
18,1930, to Mr. Rhodes, and Mr. Rhodes’ reply of December 


22, 1930, in which Rhodes stated, among other things, why, 
in his opinion, the claim was “in proper form;” that it was 


made under oath, although it would have been proper to 

return the property even if no application, under oath or 

otherwise, had been made therefor (R. 436-443)j. There 

was also attached to the Exhibit a brief memorandum bv 

» 


“W. D. M.,” presumably W. D. Mitchell, Attorney! General, 
stating that he understood that the whole matter might be 
settled upon an 80% basis, but, off hand, he did not believe 
that because the Department once allowed the claim for 
principal, they were bound to follow that ruling if ijhe allow¬ 
ance was shown to have been improvident or illegal, and 
he suggested that they should “let a court pass on those 
points and do our best to resist the claim,” apparently 
meaning that the Department should resist Societ|e’s claim 
for interest, without recommending that a counterclaim 
should be filed against Societe Suisse for a return of the 
principal (R. 443). j 

After quite a full discussion as to the admissibility of 
this Exhibit No. 8, the Court sustained the objection inter¬ 
posed by counsel for appellees and allowed appellant an 
exception, saying: 

| 

“The Court: Yes, but, you see, if we werb dealing 
with an individual or private corporation it might be 
possible for that to go in, but we are confronted here 
with the rule that the United States Government cannot 
be estopped and is not bound by the acts of its agents. 
As I indicated before, I think that in this day, in this 
age, it ill becomes the Government of the United States 
to not 'wish to have everything known as to whcti is done, 
but if the Government of the United States wishes to 
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object to this testimony coming in, why, I think the ob¬ 
jection is icell founded, because it is really nothing more 
or less than the opinions of the attorneys in the Depart¬ 
ment of Justice upon the facts in this case; and this 
Court, while it has opened the door quite widely, ulti¬ 
mately is going to decide this case upon the facts as 
they existed in 1921, as to whether there was or was 
not fraud on the part of the plaintiff and its officials 
against the Government of the United States and the 
Alien Property Custodian or the Attorney General” 
(R. 392-393). 

Counsel for appellant had called upon counsel for appellee 
to produce these original papers, which will be called the 
“ Rhodes-Marcum Report” for the sake of brevity, and it 
was so produced from the files of the Department of Justice 
without any question being raised as to its genuineness and 
authenticity. It met all of the requirements of the Act of 
June 20, 1936 (49 Stats. 1561), being Section 695 of Title 
28, U. S. Code, quoted under Assigned Error 19. 

There can be no question about the Rhodes-Marcum Re¬ 
port being pertinent to the issue, as its entire 140 pages 
relate to the matters upon which the bill of complaint herein 
was based. 

The appellees offered and the Court admitted in evidence 
part of the record in the Department of Justice, over the 
objection of appellant’s counsel, discussed under Assigned 
Error No. 20. If the ex parte letters passing between Staley, 
Donovan and Buckner, all officials of the Department of 
Justice, were admissible against appellant, surely, in all 
fairness, these departmental communications passing be¬ 
tween the same Staley, Rhodes, Marcum and Mitchell, the 
Attorney General, at the same time, December, 1930, should 
be admissible in favor of appellant. If part of the corre¬ 
spondence and records were to be considered by the Court, 
appellant was clearly entitled to complete the picture by 
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introducing other parts of the records, which were made 
at approximately the same time. 

In admitting finally that the opinion of Judge Manton in 
the Miller-Daugherty criminal case was not admissible in 
evidence in this case, counsel for appellees asked that it be 

read as an authority in support of appellees’ arguments. 

! 

Counsel for appellant then contended and cohnsel for 
appellees finally admitted that the issues discussed jbv Judge 
Manton were entirely different from the issues involved in 
the present case. j 

The issues in the present case were, however, identically 
the same as the issues discussed in the Rhodesj-Marcum 
Report and, while still insisting that the Rhodesj-Marcum 
Report was admissible in evidence, if this Court reaches 
the opposite conclusion, counsel for the appellani request 
that the Report be read by this Court as an appendix to 
appellant’s brief, because it contains an excellent exposition 
of the reasons why the prayers of the counterclaim should 
be denied. 

Rhodes and Marcum, after a microscopic examination of 
the records, failed to find that the original 44 claim was 
fraudulent or that its allowance was improper” and neither 
the good faith nor the ability of the authors of that Report 
have ever been questioned. 

i 

Point IV. 

| 

Under assigned error No. 24, appellant Contends 
that its claims were allowable when presented as 4 4 debt 
claims ’ ’, even if it should now be thought that Claimant 
was not “owner”, as the term was defined in thej statute. 

As shown in the foregoing 44 statutory history”, Sec¬ 
tion 9 of the Trading with the Enemy Act, as amended June 
5, 1920 (41 Stat. 977), provides for the presentation of 
claims and the filing of suits not only by a non-enemy claim¬ 
ing to be the owner of property seized by the Alien Prop- 
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erty Custodian, but also by a non-enemy “to whom any debt 
may be owing from cm enemy” whose property was seized. 

Appellant contends, therefore, that even if the lower 
Court was right in holding that the beneficial ownership 
of the shares of the American Metal Company remained in 
the two German companies up to the time of the seizure 
by the Alien Property Custodian in 1918, the Societe was 
entitled to have its claim allowed as a debt claim in the form 
in which it was originally presented in March, 1921, and 
again in July, 1921 (R. 236-238). 

As finally presented in September, 1921, the claim was 
still in the alternative as an “ownership” or “debt” claim 
(R. 108-109), even though the Government officials per¬ 
suaded the representative of Societe Suisse to lay more 
emphasis upon the theory that it was an ownership claim 
(R. 236-238). 

In other words, even if there was no transfer of title from 
the German companies, to the Societe in March, 1917, the un¬ 
disputed evidence demonstrates the fact that the German 
companies had become obligated or “indebted” to the 
Societe long before the effective date of the Trading with the 
Enemy Act and the Societe, as “creditor” of the German 
companies, was entitled to have its claim allowed as a “debt 
claim”. 

It is true that Section 9(e) of the Act provided that such 
a debt should not be allowed unless it was owing to the 
claimant prior to October 6th, 1917, and as to claimants 
other than citizens of the United States, unless the debt arose 
“with reference to the money or other property held by the 
Alien Property Custodian or Treasurer of the United 
States”, but the debt in the present case was owing by the 
German companies to the Societe prior to October 6, 1917, 
and the debt arose with reference to the money and property 
held by the Alien Property Custodian and Treasurer. 


i 
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Miller v. Robertson, 266 U. S. 243 . 

The term “debt” as used in Section 9 of the Trading 
with the Enemy Act is defined and discussed at length in the 
leading case of Miller v. Robertson, 266 U. S. 243. The par¬ 
ties and purpose of the suit in that case were described in the 
opinion of the Supreme Court as follows: 


“This is a suit brought under Sec. 9 of ttye Act of 
Congress, approved October 6, 1917, knowh as the 
'Trading with the Enemy Act,’ c. 106, 40 Stat. 411, 419. 
The plaintiff below, Frederick Y. Robertson, |is a citi¬ 
zen of the United States, and sued as assignee of the 
Mammoth Copper Mining Company, a Maine corpora¬ 
tion, hereinafter called the ‘ seller. ’ The defendants 
are the Alien Property Custodian, the Treasurer of 
the United States and five citizens of Germany: enemies 
of the United States, as defined by the act, copartners, 
doing business under the name of Beer, Sohdheimer 
& Company, and hereinafter called the ‘ buyers \ The 
purpose of the suit is to establish a “debt” plaintiff 
claims to be owing from the enemy defendants on ac¬ 
count of damages alleged to have resulted to ihe seller 
from the buyers’ breach of a contract for the purchase 
of zinc ore.” (Miller v. Robertson , 266 UJ S. 243, 
245-6.) | 

i 

Robertson, as assignee of the “seller”, obtained a judgment 
for $259,597.21 against the Custodian and Treasurer, who 
appealed on the ground that the plaintiff’s claim ^as not a 
“debt” within the meaning of Section 9 of the Trading with 
the Enemy Act, but the judgment was affirmed by the Su¬ 
preme Court. In its opinion the Court used the following 
significant language: 


“At the time of the passage of the act,! a large 
amount of property was owned and much business 
was carried on by alien enemies and their allies in this 
country. Congress determined that their property 

11a 


i 

i 


i 
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should be taken over and that trade with them should 
cease. The purpose was to weaken enemy countries 
by depriving their supporters of power to give aid. 
But the seizure of the money and property of enemies 
and their allies would tend to hinder and might em¬ 
barrass or ruin those having business transactions with 
them. By the taking, the property seized would be 
put out of reach of persons claiming it and beyond 
the power of creditors to attach it for debt. The 
purpose of Sec. 9 was to prevent or lessen losses and 
inconvenience liable to result to non-enemv persons. 
This provision is highly remedial and should be 
liberally construed to effect the purposes of Congress 
and to give remedy in all cases intended to be covered. 
United States v. Anderson, 9 Wall. 56, 65, 66; United 
States v. Padelford, 9 Wall. 531, 538. The just pur¬ 
pose of the section is not to be defeated by a narrow 
interpretation or by unnecessarily restricting the 
meaning of the word within technical limitations. 
United States y. Freeman, 3 How. 556, 565; Danciger 
v. Cooley, 248 U. S. 319, 326; French v. Weeks, 259 
U. S. 326, 328. 

“Appellants contend that ‘debt’, as used in Sec. 9, 
is limited to its common law meaning. Undoubtedlv, 
Congress intended to include causes of action which 
at common law were enforceable in an action of debt, 
such as those arising on bonds, notes, and other ex¬ 
press promises to pay ( Raborg v. Peyton, 2 Wheat. 
385; United States v. ~Colt, 25 Fed. Cas. No. 14,839, p. 
581) quantum meruit and quantum valebat. Smith v. 
First Congregational Meetinghouse, 8 Pick. 178, 181; 
Norris v. School District, 12 Me. 293, 297; Jenkins v. 
Richardson, 6 J. J. Marshall (Kv.) 441; Malvaffey v. 
Petty, 1 Ga. 261, 264. 

“The meaning of the word ‘debt’ as used in many 
statutes is not restricted to demands enforceable in 
actions of debt. * * * 

“A cause of action for damages for breach of con¬ 
tract is a debt within the meaning of the Bankruptcy 
Act, and of laws relating to attachments, to receiver¬ 
ships, to stockholders’ liability for corporate debts, to 




163 


i 

i 

I 

i 


probate, to set-offs, to fraudulent conveyances, and to 
limitation of actions. 

! 

“There is nothing* in the language of the act or the 
reasons for its enactment to indicate a purpose to 
restrict the right to institute suits in equity as au¬ 
thorized in Sec. 9 to causes of action cognizable in 
debt under technical procedural rules. The words 
of a statute are to be read in their natural! and ordi¬ 
nary sense, giving them a meaning to their full extent 
and capacity, unless some strong reason tq the con¬ 
trary appears. Birks, App., Allison, Resp.\ 13 C. B. 
(X. S.) 12, 23; Minor v. Mechanics’ Bank, 1 Pet. 46, 
64; DeGanay v. Lederer, 250 U. S. 376, 381. j 

“We think it immaterial whether plaintiff’s cause 
of action is one for which an action of debt might be 
maintained. It would be unreasonable and contrary 
to the intention of Congress to exclude claim^ like that 
here in question, and we hold them to be j included. 
(Miller v. Robertson, 266 U. S. 243, 248-250.)! 


Sutherland v. Kanawha Valley Bank, 48 Fed. (2d) 1027. 

i 

A more recent case, which is even more directly in point 
with the present case, is that of Sutherland v. Kanawha 
Valley Bank, 48 Fed. (2d) 1027, decided by the Circuit Court 
of Appeals for the Fourth Circuit, in 1931. In fhat case, 
the Becker Steel Company, an American Company, issued 
bonds in the sum of $500,000 on July 1, 1914, each of which 
carried an endorsement by which “ Stahlweijk-Becker 
Actiengesellscliaft”, a German corporation, guaranteed pay¬ 
ment of the principal and interest thereafter due on the 
bonds. The property of the German corporation having- 
been seized by the Alien Property Custodian, several banks, 
as holders of bonds, sued the Alien Property Custodian 
and Treasurer to collect the amount due on the bonds out 
of the property so seized by the Custodian. The bqnds had 
been acquired by the banks in 1915, prior to Octobet* 6,1917, 
but there was no default in payments of interest uptil July 
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1,1924. The only question involved on appeal was phrased 
by the Court as follows: 

“Did the German corporation, as the guarantor of 
the bonds of the Becker Steel Company of America, 
by its act of gaarmty , create a debt, such as was 
‘owing to and owned by’ the complainants prior to 
October 6, 1917 ?” 

In answering the above question in the affirmative and 
affirming the judgment rendered by the District Court in 
favor of the banks against the Alien Property Custodian, 
the Circuit Court of Appeals said: 

“Whatever other objects the Congress may have 
had in passing the Trading with the Enemy Act, it can 
be boldly and truthfully said that its purpose was not 
to punish American citizens who had valid claims, 
debts, or obligations against alien enemies. It is also 
perfectly clear that Congress intended to stop trading 
with alien enemies after October 6, 1917. All alien 
enemy property was to be taken over in order to weaken 
the enemy, but not to injure friendly citizens of the 
United States, or to relieve alien enemies of just 
obligations. 

*###### 

“Undoubtedly this guaranty on the part of the Ger¬ 
man corporaton was an obligation or a liability. ‘ Obli¬ 
gation ’ and ‘liability’ are broader terms than either 
‘guaranty’ or ‘surety.’ It is admitted that, had default 
in the payment of the bonds taken place prior to Octo¬ 
ber, 1917, the German corporation would have been 
required to make the bonds good out of its moneys and 
property. 

“The obligation which the German corporation en¬ 
tered into continued until the failure on the part of the 
Becker Steel Company of America, and its seems to 
us that the funds derived from the seizure and sale of 
the German corporation should be impressed with 
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the liability or obligation of the corporation. Congress 
certainly never intended to destroy such an obligation 
or liability as this guaranty furnished, or to withdraw 
from the reach of citizens of this country property 
belonging to alien enemies which could have been sub¬ 
jected by such citizens to the satisfaction of claims 
held by them, even though liability on such claims may 
have been contingent at the time of the sequestration of 
the property. No doubt these complainant banks would 
never have bought the bonds in question had it not 
been for this guaranty of the German corporation, and 
it would seem to be a strained interpretation of the 
statute to hold that Congress intended virtually to 
destroy this security which the banks held from the 
corporation. 

“Whether the indorsement of the German corpora¬ 
tion on the back of these bonds was a surety or a guar¬ 
anty, it seems to us, makes no difference, since it should 
be construed that the indorsement called a guaranty 
was a valid obligation or liability, and it would be too 
technical to hold that this obligation cannot be enforced 
against an alien enemy, or the property of an alien 
enemy in the hands of the Custodian of Alien Prop¬ 
erty. The validity of this guaranty or liability or obli¬ 
gation did not depend upon the time when the Becker 
Steel Company of America should default. 

“There is no way by which the German corporation 
could have been relieved of its liability, except by the 
consent of the complainant bondholders. The default 
brought about the collectibility, if we might use that 
expression, of the guaranty or obligation, but by no 
construction of language can we hold that such default 
constituted a 6 trading with the enemy.’ At the time 
of the default we believe the German corporation’s 
property had already been taken over and probably 
converted by the Alien Property Custodian. ! We must 
therefore hold that this guaranty was a continuing 
and valid obligation on the part of the German corpor¬ 
ation, which Congress did not intend to abrogate and 

which was as valid to all intents and purposes after 

\ 

i 

i 

i 

i 
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the passage of the act of October O', 1917, as before. 
We think the obligation or liability created by the guar¬ 
anty on the back of each of the bonds was such a 4 debt ’ 
* 

as to come within the meaning of the section of the 
statute in question.’’ (Sutherland v. Kanawha Val¬ 

ley Bank, 48 Fed. (2d) 1027,1030-1031). (Italics ours.) 

The last case quoted can not be distinguished from the 
facts involved in the present case. The analogy is com¬ 
plete. In the Kanawha Bank case, the German corporation, 
in 1914, guaranteed payment of the bonds; the Banks ac¬ 
quired the bonds and thereby became creditors in 1915 and 
even though the debt was not collectible because there was 
no default until 1924, the Court held that the Banks were 
entitled to collect from the assets of the German corpora¬ 
tion seized bv the Custodian at a time when the original 
obligation had not matured. In the present case, the Ger¬ 
man corporations, Metallbank and Metallgesellschaft, gave 
their guarantees to Societe Suisse in 1910 and renewed 
such guarantees in 1912; the Societe then became a cred¬ 
itor of the German companies in the sense contemplated by 
the statute even though the debt did not become collectible 
until the depreciation in value of the stock sold by the Ger¬ 
man companies to the Societe. In fact, the present case 
is more favorable to appellant than the Kanawha Bank 
case because here the default occurred prior to October 6, 
1917, and the German companies admitted their debt and 
obligation prior to that date. 

The record docs not contain any evidence whatever de¬ 
nying the positive evidence offered by the Societe that the 
German companies gave the guarantees in 1910 and 1912 
(R. 116-117, 164, 166-169, 172, 190-191). All experts on 
German law and Swiss law admitted that the guarantees 
were not invalid merely because they were oral (R. 176, 
304, 369-370, 376-377, 384). The Report of Metallbank for 
1910, offered in evidence by appellees, did not contradict 
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but corroborated appellant’s testimony concerning the sale 
made by the German companies to the Societe in 1910 (R. 
318-319). All of the circumstances of the sale, coupled with 
the letter written by Metallbank in 1910 relating to the 
American Metal Company stock as a basis for tfie issuance 
of the Societe’s debentures (R. 138), indicate that such 
guarantees were given. The German companies at all times 

I 

admitted their liabilities under the guarantees and have 

i 

never complained about the action of the Custodian in 

i 

delivering to the Societe the proceeds of sale of the Ameri¬ 
can Metal Company stock. 

The fact of the making of such guarantees having been 
so completely established, there would seem to bp no escape 
from the binding effect of the principle annouiiiced in the 
Kanawha Bank case as applied to the case at bar. 


Point V. 

j 

Under assigned error No. 25, appellant contends 
that the lower Court prejudicially erred in overruling 
the motion for additional findings based upon admis¬ 
sions and uncontradicted evidence to be found in the 
record. 


Immediately upon the conclusion of the evidence and 
arguments, the Trial Judge made an oral statement, which 
was reported stenographicallv, transcribed, sighed by the 
Judge and filed, concluding with a recital that 4 ■ this state¬ 


ment of the Court is to be taken as the findings of fact and 
conclusions of law of the Court” (R. 57-61). 


Appellant promptly filed written exceptions jto the so- 
called findings of fact on the ground that they were inade¬ 
quate, insufficient and did not meet the requirements of 
Federal Equity Rule 70%. (R. 61-62). In connection with 
the exceptions, appellant moved the Court to make addi¬ 
tional findings, which are quoted in the record, (R. 62-81;, 


i 
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but tlie Court entered an order overruling the exceptions 
and denying the motion (R. 82). 

In the recent case of Boss & Phelps v. Hardee, Receiver , 
decided September 20,1937 (65 Wash. Law Rep. 1031), this 
Court emphasized the desirability and necessity for com¬ 
plying with Federal Equity Rule 70%. 

A perusal of the Trial Judge’s statement, which he said 
should be “taken” as findings of fact and conclusions of 
law, will show that such statement wholly fails to meet 
the requirements of the Rule. The statement begins with 
an announcement that the conclusions of law will be stated 
first, but no indication is given of the place where the ‘ ‘ con¬ 
clusions ’ 9 end and the 4 ‘ findings ’ 9 begin. The Rule requires 
the Judge to state separately his conclusions. 

In the Boss & Phelps case, this Court indicated that there 
should be a finding of “ultimate facts.” The Trial Judge’s 
failure to meet this requirement is illustrated by this cir¬ 
cumstance : 

In the bill, plaintiff alleged that it was not an enemy or 
ally of enemy (R. 2); the defendants’ amended answer 
denied that allegation (R. 15); the Judge’s statement is 
silent on this point (R. 57-61); appellant requested the 
Judge to find the fact to be as alleged in the bill (R. 66); 
the Judge denied the motion (R. 82) and the record con¬ 
tains no finding upon this subject. 

Of more importance, however, is the failure of the Trial 
Judge to find any specific facts constituting fraud on the 
part of appellant. 

Having in mind the rule so often announced that a party 
alleging fraud must prove it by testimony which is “clear, 
unequivocal and convincing” (Maxwell Land Grant Case , 
121 U. S. 325, 381), it will be noted that in their counter¬ 
claim the crux of appellees’ allegations was that Richard 
Merton, Fritz Zahn-Geigy and Leopold Dubois conspired 
to defraud the United States by presenting two false, 
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fraudulent and fictitious claims, in which it was alleged that 
appellant was the owner of 33,360 shares of Stock of the 
American Metal Company (R. 23-24) without specifying 
any facts constituting ‘ 4 fraud,’’ as that term fyas been de¬ 
fined by the courts. 

There was no proof of any facts constituting fraud and 
the Court’s statement contains no finding of a/ny facts con¬ 
stituting fraud. On the contrary, the Judge’s statement 
consists of a review of a series of events sonie of which 
were characterized by him as “unusual” or “improbable” 
(R. 58) or “very strange” (R. 61) followed by a “conclu¬ 
sion of fact” that title to the American Metal Company’s 
stock did not pass from the German companies tp the Swiss 
company (R. 59). 

There was no finding with respect to the alleged con¬ 
spiracy between Merton, Zahn-Geigy and Duboi^, probably 
because there was no evidence upon which such a finding 
could be based. Zahn-Geigy and Dubois died long prior to 
the trial and Merton, called as a witness for appellees, testi¬ 
fied affirmatively to the effect that there was nq such con¬ 
spiracy and that the claims were not false, fraudulent or 
fictitious. No other witness testified on the subjpet and the 
documentary evidence supported the validity of the claims. 

The Record does not contain a single scrap of evidence 
proving that any statement made in appellant’s claim 
papers was false, fraudulent or fictitious. Appellant con¬ 
tends that there were not even any suspicions circum¬ 
stances, but even if there were, mere suspicion does not 
meet the requirement that there must be clear, unequivocal 
and convincing proof of fraud before a court will be justi¬ 
fied in finding that fraud exists. 

It is, therefore, submitted that the lower Court erred in 
overruling appellant’s exceptions to the so-called findings 
of fact and in overruling appellant’s motion requesting the 
Court to find additional facts. 


I 

i 

i 

i 


i 

I 

i 



170 


Point VI. 

Under assigned errors Nos. 3, 4, 7, 22 and 26, ap¬ 
pellant, for the reasons stated in connection with the 
former appeal to this Court and for the additional rea¬ 
sons hereinafter stated, submits with the utmost defer¬ 
ence that the appellees were without right or power to 
institute or maintain the counterclaim and the lower 
Court was and is without jurisdictional power to hear 
and determine the matters alleged in the counterclaim; 
that the decision of the Attorney General in September, 
1921, was final and the District Court was without juris¬ 
diction to review and reverse that decision; that if the 
United States had any cause of action in the premises, 
the remedv was by an action at law instituted in the 
name of the United States, in which action the appellant 
would have been entitled to a trial by jury, under the 
Seventh Amendment to the Constitution. 

On several occasions during the trial in the Court below, 
counsel for appellant moved the Court to strike out the 
counterclaim and all evidence offered by appellees in sup¬ 
port thereof, the grounds of such motions being, in sub¬ 
stance— 

(a) Neither the Attorney General nor the Treasurer of 
the United States were authorized by any statute to bring 
suit, or file a counterclaim, arising out of the transactions 
involved herein, or to reseize property after the end of the 
war; 

(b) The lower Court was without jurisdiction to enter¬ 
tain the counterclaim; 

(c) The subject matter of the counterclaim did not arise 
out of the transactions alleged in the original bill; 

(d) The averments of the counterclaim were irrelevant 
and immaterial; and 

(e) The decision of the Attorney General, to whom the 
President delegated authority to act, was final, conclusive 
and not subject to review by the Courts. 
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Sucli motions were overruled and exceptions allowed (R. 
231, 245, 368, 387, 466-467). j 

Counsel for appellant realizes that on the Special Appeal, 
this Court decided several of the above questions against 

appellant (66 App. D. C. 121), but, with due deference, re- 

1 

speetfullv requests a reconsideration of those questions in 
the light of above described developments at tlfe trial and 
in the light of the arguments hereinafter set forjh. 

If the former decision of this Court on the pleadings is 
followed to its logical conclusion, there would iseem to be 
nothing to prevent the Government, acting through the 
Attorney General, from suing, now or fifty years hence, any 
citizen of the United States or alien friend, to re-jseize prop¬ 
erty delivered to such citizen or friend soon after the end 
of the war. In such case, in order to give the Court juris¬ 
diction, it would only be necessary for a present or future 
Attorney General to allege that his predecessor, who allowed 
the claim, was wrong, mistaken or misled by frahd. 

If Congress intended to give the Attorney General any 
such power, or intended to give the Courts jurisdiction of 
such cases, a statute specifically so providing would surely 
have been enacted bv this time. i 

v i 

As Judge Manton succinctly stated in a leading case, 4 ‘the 
power to seize and sequester ended with the war.f’ 

Sutherland v. Guaranty Trust Co ., 11 Fed. (2d) 696, 698. 

i 

This view apparently met with the approval Of the Su¬ 
preme Court, which assumed in a later case that aj “demand 
made after the war, if it stood alone, would not avail the 
Custodian.’ ’ j 

Great Northern Ry. v. Sutherland, 273 U. S. 182,188. 

In other words, under war conditions Congress could 
enact statutes authorizing seizures during continuance of 
the war, whereas such a statute would be unconstitutional as 

applied in times of peace. | 

i 

i 

! 

i 

j 
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Attorney General was not authorized by any statute 
to file counterclaim and loiver Court was without juris¬ 
diction to entertain counterclaim . 

In its former opinion, this Court admits, in effect, that 
Congress has enacted no statute specifically authorizing the 
Attorney General as Custodian, to file suit to recover prop¬ 
erty, which has been delivered to a citizen or alien friend 
pursuant to a decision of one of his predecessors in office, 
but goes on to say: 

“No statute is necessarv to authorize the United States 
to sue in such a case, because the right arises out of the 
wrong done to them. ’ 9 

One answer seems to be that no wrong has been done to 
the United States. The beneficial ownership to the prop¬ 
erty was in either the German companies or Sociote Suisse. 
If the property was improperly delivered to Societe Suisse, 
then the German companies, not the United States, have 
suffered an injury. The German companies, however, in 
1921 admitted and by silence since have continued to admit 
that the Societe was entitled to the property. 

In its former opinion, this Court also cited Central Union 
Trust Company v. Gar van, 254 U. S. 554, in support of the 

i 

proposition that the “Custodian may in his own name sue 
for the United States to get possession of enemy property”. 
But that situation existed only during the war. The pur¬ 
pose of the Trading with the Enemy Act was to “weaken 
the enemy”, but after the end of the war, seizure of enemy 
property was no longer necessary to accomplish that pur¬ 
pose and the power to seize or re-seize enemy or non-enemy 
property no longer existed, for the reasons stated in Suther¬ 
land v. Guaranty Trust Co., 11 Fed. (2d) 696. 

The case just cited is quite pertinent to the question under 
discussion. There the Guaranty Trust Company, during 
the war, reported to the Custodian, pursuant to Section 7 
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of the Trading with the Enemy Act, that it had on deposit 
the sum of $6,710.17 to the credit of a certaih Austrian 
enemy, and payment of that amount, with interest, was made 
to the Custodian. Upon an audit being made after the tear 
ended, it was discovered that a mistake had been made and 
the Trust Company should have reported that it had a bal¬ 
ance of $53,751.89 to the credit of the enemy. The Court, 
referring to the power of the Custodian to seiz^ the prop¬ 
erty after the war, said: 

i 

“When the war ended, authoritv to do Iso ceased. 
* * * After the war ended and peace was restored, 
the Wiener Bank Verein was no longer an ^nemv, but 
a citizen of a foreign country, and the power to seize 
and sequester ended with the war, as did thg power on 
the part of the appellant (Trust Company!) to make 
voluntary payment under the Trading with the Enemy 
Act. When this proceeding was instituted, lit was too 
late to direct payment to appellee of the moneys held 
by the appellant.’ ’ 

Sutherland v. Guaranty Trust Co., 11 Fed. (2d) 
696,698. ' I 

7 j 

The Settlement of War Claims Act of 1928 expressly 
authorized the institution of the present suit for! the inter- 

i 

est in the “unallocated interest fund”, but the provisions 
of the Trading with the Enemy Act, which previously had 
authorized seizure of enemy property, had ceased to be ef¬ 
fective for such purpose after peace was declared! 

When the counter-claim was first filed in 1931, j the lower 
Court, whatever may have been its earlier powers, was then 
without jurisdiction to entertain a proceeding by which the 
Attorney General proposed to re-seize property which had 
been delivered by his predecessor to an alien friend many 
years previously. 

In its former opinion this Court said: 

“When the corporation brought this suit, |it invited 
the court to which it submitted itself to go behind the 


i 

i 
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settlement and, at the instance of the United States, the 
real parties in interest, to re-examine all the questions 
arising out of the original claim.” 

Xo authority was cited in support of the above statement 
and the Court’s attention is respectfully called to the fact 
that the Settlement of War Claims Act expressly authorized 
appellant’s suit to recover the interest from the unallocated 
interest fund, but no statute authorized the United States, 
or any official thereof, to file the counterclaim. This is a 
proceeding specially prescribed by statute. Xo power was 
given therebv to the Courts to go bevond the terms of the 
statute and adjudicate rights which ordinarily would be 
cognizable in an action at law in a court of general as dis¬ 
tinguished from special statutory jurisdiction. 

The decision of the Attorney General in 1921 teas 
final and not subject to review by the Courts. 

Decisions of the Supreme Court are numerous that de¬ 
cisions of a special tribunal or executive officer of the Gov- 
ernment authorized to determine certain facts, are as final 
and conclusive as judgments of courts. There is the same 
necessitv that there be an end of controvcrsv; the same rea- 
son why judgments should be held conclusive. 

A decision by the Secretary of the Interior, in the exer¬ 
cise of powers conferred upon him by statute, that a desig¬ 
nated railroad company is entitled to a right of way over 
public land, can not be revoked by his successor in office. 
Noble v. Union River Logging Co., 147 U. S. 165. 

“It is a universal principle, that, where power or 
jurisdiction is delegated to any public officer or tribunal 
over a subject-matter, and its exercise is confided to his 
or its discretion, the acts so done are binding and valid 
as to the subject-matter; and individual rights will not 
be disturbed collaterallv for anything done in the exer- 

* % r 1 
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cise of that discretion within the authority and power 
conferred.” 1 

United States v. Arredondo, 6 Pet. 691, 729, 

quoted in— 

United States v. California Land (7o.,j 148 U. S. 
31, 43. 

The finalitv of decisions of the Interstate Commerce Com- 
* 

mission has been upheld in many cases. In such;a case, the 
Supreme Court said: 

“It (the Court) will not consider the expediency or 
wisdom of the order, or whether, on like testimony, it 
would have made a similar ruling. ‘The findings of the 
Commission are made by law prima facie trqe, and this 
Court has ascribed to them the strength due tp the judg¬ 
ments of a tribunal appointed by law and informed by 
experience.’ ” 

Interstate Commerce Com’n v. Union Pacific R. R. 
Co., 222 U. S. 541, 547. 

| 

i 

In a case decided as recently as August 25, 1^937, many 
authorities, including Mr. Justice Harold M. !Stephens’ 
learned treatise on “Administrative Tribunals and the 
Rules of Evidence”, are cited in support of the following 

j 

statement: 

“The Secretary’s (Interior) determination on con¬ 
flicting testimony ‘would ordinarily be conclusive on 
the courts, even if there were demonstrable error in the 
admission, or appreciation of evidence.’ ” 

United States v. Standard Oil Co. of California, 
20 Fed. Supp. 427, 450-451. ! 

I 

This principle is so well settled that it seems unnecessary 
to cite additional authorities in support of it. 

As applied to the present case, it will be noted from above 
“Statutory History” that power to determine pwnership 
of property seized by the Custodian was vested by Section 9 
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of the Trading' with the Enemy Act in the President of the 
United States. Such power was delegated by the President, 
bv various Executive Orders to the Attornev General and 

w ft 

the validity of such delegation of power was upheld in Storin' 
v. Wallace, 255 U. S. 239. 

The claims were under consideration bv the officials in 

* 

the office of the Custodian and Attornev General from March 
until September, 1921. After considering in detail the 
voluminous documents appearing in this record (R. 97-216), 
the Custodian, reviewing the facts in letters dictated by his 
Managing Director, recommended allowance of the claims 
(R. 222-223). Thereupon, the claims were allowed by letters 
prepared by Adna R. Johnson, an attorney in the Depart¬ 
ment of Justice, and signed for the Attorney General by 
Guy D. Goff, Assistant to the Attorney General (R. 225- 
227). These letters of allowance contained recitals showing 
that the claims were not allowed in a perfunctory manner, 
but were fully considered and understood by Department 
of Justice officials, Johnson and Goff, against whom no 
charges of corruption have ever been made. 

Even if the Court had power to review the opinion of the 
Attorney General and substitute the Court’s opinion there¬ 
for, appellees wholly failed to show by any evidence, newly 
discovered or otherwise, that the decision of the Attorney 
General was wrong, or based on mistake or fraud. 

Appellees' remedy, if any, was by action at laic. 

In its opinion on the Special Appeal, (66 App. D. C. 121), 
this Court stated: 

4 4 No statute is necessarv to authorize the United 
States to sue in such a case because the right arises out 
of the wrong done to them”— 

but, if appellees’ claim against appellant is not based upon 
statute, the remedy was by an action at law, where appellant 
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would have been entitled, under the provisions of the Con¬ 
stitution of the United States, to a trial by jury]. 

To enforce its claim for interest, appellant was obliged to 
resort to a proceeding in equity under the provisions of the 
Trading with the Enemy Act as amended by the Settlement 
of ‘War Claims Act, but the appellees were in 3 position at 
any time after 1921 to sue appellant at law either in Switzer¬ 
land or in the United States, as counsel for appellees will 
probably concede that the Societe at all times after 1921 
owned property or credits in the United States, thus afford¬ 
ing a basis for service by publication. 


Certainly during and after the two trials of AJjiller in 1926 
and 1927, appellees were in full possession of all] of the facts 
and could have filed an action at law at any time thereafter, 
but there has never been any basis, statutory ok* otherwise, 
for the appellees to proceed against appellant ip equity and 
thus deprive the appellant of its right to a jury trial. 


CONCLUSION. 


Eliminating all of the questions, which may be considered 
of comparatively minor importance, appellant Submits that 
at the trial below appellees wholly failed to prove that ap¬ 
pellant was gudty of am,y frauds as alleged iki appellees’ 
answer and counterclaim. 

Looking at the matter in a light most favorable to appel¬ 
lees, certainly they failed to meet the requirement of prov¬ 
ing fraud by “clear, unequivocal and convincing” evidence. 
If this Court disagrees with the above conclusion, there 
might be some justification for denying appellant’s claim 
for interest, but no justification for directing seizure or re¬ 
seizure of fourteen million dollars and thu^ cause the 
gravest injustice to the many shareholders and debenture 
holders of Societe Suisse, who would thereby be deprived 
of their property without having had the protection of a 


12a 
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jury trial. Such a result would be contrary to the purpose 
of the statute as defined in Miller v. Robertson, 266 U. S. 
243. 

The war having- ended many years ago, there is no rea¬ 
sonable basis for a reseizure at this late day. No good pur¬ 
pose will be served and the greatest injustice will be done 
to manv innocent citizens of Switzerland. For the reasons 
stated in Sutherland v. Guaranty Trust Co., 11 F. (2d) 696, 
698, “the power to seize and sequester ended with the 
war . 9 ’ 

The United States has never claimed anv beneficial inter- 
est in the property. The beneficial interest has always been 
either in the German companies or in Societe Suisse. The 
German companies admit that in 1921 it belonged and still 
belongs to Societe Suisse. 

It is inconceivable that the German companies, if they 
really and truly owned the property, would not only permit 
the Societe Suisse to obtain it, but also beep it perma¬ 
nently—property which was of the value of nearly seven 
million dollars in 1921. 

When the United States, through its representative, Ken¬ 
neth F. Simpson, made a thorough investigation in Europe 
in 1926, where he was given “full information and full ac¬ 
cess to the books” of Societe Suisse and of the German 
companies, he reported, in effect, that he found no evidence 
of fraud (R. 262), or as one of the appellees’ witnesses ex¬ 
pressed it, Simpson was satisfied that, contrary to his ex¬ 
pectations, “the money had not passed on to the German 
companies, but had passed to the Swiss company and was 
still their property ” (R. 263). 

Conceding for the sake of the argument, without admit¬ 
ting, that the lower Court was right in refusing to dismiss 
the counterclaim as a matter of pleading prior to the trial— 
the lower Court should have granted appellant’s motion to 
dismiss the counterclaim AT THE CONCLUSION OF THE 
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TRIAL on the ground that the evidence wholly failed to 
support the essential allegation that the claim presented on 
behalf of the Societe in 1921 was false, fraudulent and 
fictitious. 

j 

It is, therefore, respectfully submitted that th$ decree of 
the lower Court should be reversed, with directions to enter 
a decree in favor of appellant for the $643,595.^1 claimed 
in the bill, there being no dispute as to the amount or facts 
relating thereto, and, whether or not such relief lpe granted, 
with directions to the lower Court to enter a decree dis¬ 
missing or denying the prayers of the counterclairji, by which 
appellees sought to recover from appellant the sum of 
$6,967,987.30, with interest thereon at 6% from September 
26th, 1921. ! 

Frederic D. McKenni^y, 

John Spalding Flannery, 

Gr. Bowdoin Craighill| 

Attorneys for Appellant. 

Reeves, Todd, Ely and Beaty, j 

Of Counsel. 
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In The 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA ! 


No. 6978 


Societe Suisse Pour Valeurs de Metaux, Appellant , 

I 

v. i 

i 

Homer S. Cummings, Attorney General of the United 
States, and William A. Julian, Treasurer of 
the United States, Appellees. 


BRIEF FOR THE APPELLEES. 

This is an appeal from a final decree of the District 
Court of the United States for the District of Colum¬ 
bia, filed on February 16, 1937, dismissing the appel¬ 
lant’s bill of complaint, and giving judgment against 
the appellant (plaintiff below) on the counterclaim of 
the appellees (defendants below) in the amount of 
$6,967,987.30 (R. 82). j 

FORMER OPINIONS. ! 

This cause was previously before this Couri on a 
special appeal (No. 6643). The opinion of this Court is 
reported, under the title of Cummings, Attorney Gen- 






9 


eral, et al. v. Societe Suisse Pour Valeurs de Metaux, 
66 App. D. C. 121; 85 Fed. (2d) 287. 1 The opinion 
of the court below is not reported, but is set forth in 
full at pages 57 to 61 of the Transcript of Record. 

Because of the fact that the present appellant (plain¬ 
tiff below) was the appellee in the former appeal, and 
permission having been given by this Court, on De¬ 
cember 16, 1937, that reference may be made to the 
former briefs filed by the present appellees (former 
appellants), the parties will be referred to herein as 
“plaintiff” and “defendants” in order to avoid con¬ 
fusion which might otherwise result from the use of 
the terms “appellant” and “appellees”. 

STATUTE INVOLVED. 

The principal statute involved is the Trading with 
the Enemy Act of 1917 (40 Stat. 411), as amended. 
This statute is brought down to date with its amend¬ 
ments in 50 USCA, Appendix, and unless otherwise 
noted all citations to sections of this Act will have ref¬ 
erence to the amended Act as compiled in that volume. 

THE NATURE OF THE CASE. 

The bill of complaint was filed under Section 9 of 
the Trading with the Enemy Act, as amended, to re¬ 
cover from the Alien Property Custodian the sum of 
$643,595.81, as the gross amount of interest allocated 
to two Alien Property Trusts under the provisions of 
the Settlement of War Claims Act of 1928 2 ; the prin¬ 
cipal of said two trusts having theretofore been paid 

1 Tliis opinion was cited as controlling in the case of Cummings, 
et al. v. Jensen, (No. 6644) 85 Fed. (2d) 290, 291; 66 App. D. C. 124, 
which was consolidated and heard with the instant cause on the 
former appeal. 

* Act of March 10, 1928, 45 Stat. 254 [50 USCA, Appendix]. 





over to appellant pursuant to the administrative al¬ 
lowance of claims filed under Section 9 of the former 
Act. | 

The defendants counterclaimed on behalf of | the 
United States for the recovery of the proceeds of | the 
Trusts alleged to have been wrongfully paid ovet to 
the plaintiff pursuant to the former fraudulent allow¬ 
ance of dishonest claims filed by it in 1921 with the 
Alien Property Custodian. 

i 

PLEADINGS AND PROCEEDINGS LEADING UP 
TO THE FORMER APPEAL. 

The Bill of Complaint. 

I 

I 

In its bill of complaint plaintiff alleges that it is a 
corporation duly organized under the laws of I the 
Swiss Confederation; that it has never been an enemy, 
or ally of an enemy, within the meaning of the Trad¬ 
ing with the Enemy Act; that on February 13, 1918, 
the Alien Property Custodian seized certain shares of 
the capital stock of the American Metal Company as 
the property of two German corporations, but at the 
time of such seizure said stock was the property of 
plaintiff; that subsequent to its seizure said stock was 
sold by the Alien Property Custodian and the proceeds 
of such sale were deposited in the Treasury of the 
United States as provided by law; that on September 
20, 1921, plaintiff filed a claim with the Alien Property 
Custodian for the proceeds of said sale of American 
Metal Company stock; that said claim was allowed on 
September 23, 1921, and on September 26, 192ll, the 
principal sum was paid over and delivered to plain¬ 
tiff; that under the provisions of the Settlement of 
War Claims Act of 1928, certain interest earned on 
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said principal sum, which had theretofore been com¬ 
mingled with like funds in the Treasury of the United 
States, was allocated to the trusts from which said 
principal sum had been paid; that plaintiff duly filed 
a claim for such interest, having reserved the right to 
do so when it gave its receipt for the principal sum, 
but that the Custodian refused, and now refuses, to 
allow such claim. 

Amended Answer and Counterclaim. 

The present defendants were properly substituted 
as parties defendant in the court below (R. 13), and 
thereafter filed an amended answer and counterclaim 
(R. 14). The answer denies that the plaintiff had never 
been an enemy, or ally of enemy, wdthin the mean¬ 
ing of the Trading with the Enemy Act, and denies 
that the plaintiff was the owner of said shares of stock 
of the American Metal Company at the time of its 
seizure by the Alien Property Custodian, and that any 
sum was due or owing to plaintiff. 

In their amended counterclaim defendants allege 
that two corporations, organized under the laws of 
Germany, were the owners of said American Metal 
Company stock at the time of the enactment of the 
Trading with the Enemy Act, and that at the time of 
the seizure of such stock by the Alien Property Cus¬ 
todian said German corporations were enemies within 
the meaning of said Act; that at all times mentioned 
the plaintiff was dominated and controlled by said 
German corporations; that in 1921 certain officers of 
plaintiff, and of the two German corporations, pre¬ 
pared a false and fictitious claim to be presented to 
the Alien Property Custodian in which it was repre¬ 
sented that said American Metal Company stock was 
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the property of plaintiff at the time of its seizure; 
that by means of unlawful promises the plaintiff, in 
combination with certain other named persons^ se¬ 
cured the allowance of said false and fictitious claim 
by the then Alien Property Custodian and the then 
Attorney General; that these officers of the Uhited 
States thereafter received certain Liberty Bbnds, 
which had been taken out of the possession of the 
United States, and delivered to plaintiff in part pay¬ 
ment of its said claim; that Thomas W. Miller; the 
then Alien Property Custodian, and Harry M. Daugh¬ 
erty, the then Attorney General, were thereafter in¬ 
dicted for a violation of Section 37 of the United 

i 

States Criminal Code, and Miller was convicted, but 
the jury disagreed as to Daugherty and the indictment 
against him was dismissed; that at the time of the 
filing and allowance of said claims there was nb au¬ 
thority in law, nor is there authority in law noCr, for 
the return of any amount to plaintiff; that the allow¬ 
ance of said claims was effected without authority in 
law, and in fraud of the vested rights and interests of 
the United States, and that the plaintiff now holds the 
principal sum as trustee ex maleficio for the United 
States. 

Motion to Strike Counterclaim. 

Plaintiff filed a motion to strike defendant’s counter¬ 
claim on the grounds: (1) That the defendant’s! indi¬ 
vidually and in their official capacities are without 
right to counterclaim with respect “to the transactions 
which constitute the suit at bar”; (2) that the Court 
is without jurisdiction to entertain said counterclaim; 
(3) that the subject matter of the suit does noi arise 
out of the same transactions set forth in the cbunter- 


i 
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claim, and (4) that the allegations of said counter¬ 
claim are irrelevant and immaterial (R. 28-9). 

Order Granting Motion to Strike Counterclaim and Sub¬ 
sequent Proceedings in Relation Thereto in the 
Lower Court. 

On July 22, 1935, the court granted the motion to 
strike the counterclaim (R. 29-30) and on the same day 
defendants filed a motion to vacate said order (R. 30). 
Before any proceedings were had on the motion to 
vacate, defendants filed a supplemental motion for 
leave to file an amended answer and counterclaim 

___ j 

(R. 32). Attached to that motion was an Executive 

Order, signed by the President of the United States on 

% 

August 29,1935, which authorized the Attorney General 
to revoke illegal or fraudulent Executive allowances 
or claims filed under Section 9 of the Trading with the 
Enemy Act, as amended, and directed him to institute 
suits for the recovery of moneys and properties paid 
or delivered thereunder (R. 35). This motion was 
denied by an order of the lower court filed on November 
1,1935 (R. 44). 

THE FORMER APPEAL. 

Application for Allowance of Special Appeal. 

Immediately after the lower court denied defendants ’ 
motion to vacate the order striking the counterclaim 
and refused leave to reinstate the same, defendants 
filed a petition for the allowance of a special appeal 
with this Court (Original No. 2537). 
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Proceedings and Decisions. 

Defendants’ petition for the allowance of a special 
appeal was granted, and, after the filing of briefs, the 
matter was argued before this Court on May 4, 1936. 
This Court handed down its opinion on June 8, 1936, 
which reversed the lower court, and in which it y r as 
held: (1) That the United States has both the right 
and power to declare as its own, property which had 
been legally seized under the Trading with the Enimy 
Act; (2) That, under the bribery and fraud alleged in 
the pleadings, the act of the Alien Property Custodian 
in allowing the claim was not binding on the United 
States, and will not preclude a counterclaim for the 
restitution of properties previously returned to the 
claimant; (3) That the United States are never bound 
by or estopped by the unlawful actions of its officers or 
agents; (4) That the Alien Property Custodial is 
entitled to counterclaim, in his own name, for the return 
of properties unlawfully and fraudentlv delivered to a 
claimant through the allowance of a claim filed under 
Section 9 of the Trading with the Enemy Act; (5) 
That one of the conditions attached to the allowance 
of a claim filed under Section 9 of the Trading witfi the 
Enemy Act is “that the person filing the claim shajll be 
legally entitled to make the claim”; (6) That when 
the plaintiff “bought this suit it invited the court to 
which it submitted itself to go behind the settlement, 
and, at the instance of the United States, the j real 
parties in interest, to re-examine all the questions 
arising out of the original claim. ( Cummings , Attorney 
General et al. v. Societe Suisse Pour Valeurs 3e Metaux , 
66 App. D. C. 121; 85 Fed. (2d) 287). \ 


i 
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I 
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Remand of Cause for Trial and Interlocutory Proceed¬ 
ings Subsequent to Former Appeal. 

On June 8, 1936, this Court issued its mandate direc¬ 
ted to the lower court remanding the cause “for further 
proceedings not inconsistent with the opinion of this 
Court” (R. 47). The plaintiff thereupon filed its 
“Replication of Plaintiff to Amended Answer of De¬ 
fendants, etc.,” which joined issue wdth the material 
allegations of defendants’ counterclaim (R. 48). The 
case was then tried on its merits and the facts brought 
out were as follows: 


ARGUMENT. 

THE FACTS. 

(a) Uncontroverted Basic Facts. 

A corporation named the Metallgesellschaft was 
organized in the year 1881 under the laws of Germany 
(R. 51) as a “family concern” of the Merton family 
for the purpose of trading in metals (R. 232). There¬ 
after, a corporation named the Metallurgischegesell- 
sehaft, and a corporation named the Metallbank were 
organized as subsidiaries of the Metallgesellschaft, 
but it was found that the group was over-organized 
and the last two named companies were merged under 
the name of Metallbank und Metallurgische Gesell- 
schaft, which, for the sake of brevity, will be referred 
to herein as the Metallbank (R. 232). The shares of 
the Metallgesellschaft were privately held and the 
Metallbank shares were introduced on the stock ex¬ 
change in Frankfort and Berlin (R. 232). The Merton 
family controlled the Metallgesellschaft, and that com¬ 
pany, in turn, controlled the Metallbank (R. 232). 
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Richard Merton was the managing director of the 
Metallgesellschaft, and, after the death of his father 
in 1917, he became chairman of the Board of the Met&ll- 
bank (R. 233). His brother, Alfred Merton, ^as 
managing director of the Metallbank, and, from 1017 
through 1921, he was on the Board of the Metallges^ll- 
schaft (R. 234). 

In order to get capital (R. 233) and to avoid high 
German taxes (R. 319), the father of Richard and 
Alfred Merton caused the Societe Suisse pour Valejurs 
de Metaux (Appellant herein, and hereafter called 
the “Societe Suisse”, or “plaintiff”) to be organised 
under the laws of Switzerland, in 1910. From the date 
of its organization, inclusive of the years 1917 to 1921, 
the Metallgesellschaft and the Metallbank at all times 
owned “at least 51% of the stock of the Societe Suisfee” 
* • * “thereby keeping control of the stock” (R. 2^3). 

Both Richard and Alfred Merton, as well as b^ing 
officers of the Metallgesellschaft and the Metallbank, 
were on the Board of Directors of the Societe Suisse 
through the years 1917 to 1921 (R. 234). j 

When the Societe Suisse was organized in 1910 it 
acquired Mk. 7,600,000 in Metallgesellschaft stock at 
315% from the Metallbank (R. 116 and 318), and in 
1912, when the Metallgesellschaft increased its capital, 
it subscribed for an additional Mk. 1,520,000 of stock at 
187% directly from that company (R. 118 and 324). 

The American Metal Company is a corporation 
organized and existing under the laws of the Statfe of 
New York (R. 19 and 51), and the Metallgesellschaft 
owned 18,180 shares of the capital stock of said Com¬ 
pany (R. 284) and the Metallbank owned 15,180 shares 
(R. 288). These shares came into the possession of the 
United States Government in the following manjaer: 
In 1917, while this country was at war with Germany, 
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and pursuant to the requirements of the Trading with 
the Enemy Act, the American Metal Company filed 
reports with the Alien Property Custodian (R. 217, 
Ptf. Ex. 3; R. 283, Def. Ex. J; R. 287, Def. Ex. K) 
showing that the Metallgesellschaft and the Metallbank 
were the owners of said stock. A. Mitchell Palmer, the 
then Alien Property Custodian, thereupon made 
demands upon the American Metal Company that said 
stock be transferred to him, to be held and accounted 
for as provided by law (R. 218, Ptf. Ex. 3; R. 285, Def. 
Ex. J; R. 289, Def. Ex. K). The American Metal Com¬ 
pany accepted service of the demands and delivered 
the certificates representing the stock to the Alien 
Property Custodian, who placed the certificates repre¬ 
senting 18,180 shares in Trust No. 945 in the name of 
the Metallgesellschaft and the certificates representing 
the 15,180 shares in Trust No. 731 in the name of the 
Metallbank (R. 218, Ptf. Ex. 3). 

On November 26,1919, the Alien Property Custodian 
sold the block of 15,180 shares and received therefor 
the sum of $2,516,149.35 for the account of said Trust 
No. 731, and on the same date he sold the block of 
18,180 shares and received therefor the sum of $3,013,- 
412.06 for the account of said Trust No. 945 (R. 219, 
Ptf. Ex. 3). Dividends and income accrued and were 
paid on the stock, and investments in Liberty Bonds 
were made therefrom, so that on September 20, 1921, 
the Alien Property Custodian held $2,952,680.01 in 
cash and Second and Fourth 4%% United States 
Liberty Bonds of a par value of $234,350, for the ac¬ 
count of the Metallbank in Trust No. 731, and $3,502,- 
125.97 in cash and Second and Fourth United States 
Liberty Bonds of a par value of $280,600 for the ac¬ 
count of the Metallgesellschaft in Trust No. 945 (R. 219, 
Ptf. Ex. 3). 
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On December 14,1920, the Societe Suisse wrote a let¬ 
ter to John Foster Dulles, an attorney in New York, 
stating that the two German companies had assigned 
their claims against the Alien Property Custodian tb it 
on November 20,1919 (R. 293-4, Def. Ex. N). j 

Richard Merton came to the United States in March, 
1921, and consulted Mr. Dulles relative to filing a claim 
in the name of the Societe Suisse with the Alien Prop¬ 
erty Custodian for the money and securities held! by 
that officer in the names of the two German corpora¬ 
tions (R. 234). He was advised by Mr. Dulles that 
such a claim would not be allowed without litigation 
(R. 292), and thereupon he got in touch with John T. 
Bang, “a man influential in politics’’ (R. 234), who, in 
turn, introduced him to Jess Smith, who was a dose 
friend of Attorney General Daugherty (R. 307), arid to 
Thomas W. Miller, the Alien Property Custodial} (R. 
235). Merton went to Washington, where he discussed 
the proposed claim of the Societe Suisse with George 
E. Williams, of the Alien Property Custodian’s office 
(R. 235), and then he returned to Europe, where daim 
papers were prepared (R. 236). He returned to the 
United States in July, 1921, and, either through jKing 
or Smith, he filed formal written claims, in the napie of 
the Societe Suisse, with the Alien Property Custodian. 
However, he was advised by Williams that the claim 
was not drawn up “as they had told him” since it was 
in the form of a “debt claim” (R. 236). Mertoh then 
withdrew the claim from the files of the Custodian and 
returned to Europe where a new claim was prepared 
(R. 237, 238). He returned to the United States in 
September, 1921, and either through Jess Smith or 
Bang, filed the new claim with the Custodian oh Sep¬ 
tember 20, 1921 (R. 238). ! 

There were two claims filed; one covering the prop- 


i 


12 


erty in Trust 945 and one covering the property in 
Trust 731. They were identical except for immaterial 
differences, and by stipulation of counsel only one is in¬ 
cluded in the Transcript of Record (R. 217). 

The claims (R. 97, Ptf. Ex. 1) alleged that when the 
Societe Suisse was organized in 1910, the Metallbank 
and the Metallgesellschaft orally guaranteed the value 
of the stock of the Metallgesellschaft wdiich the Societe 
Suisse then acquired, and the rate of dividends to be 
paid thereon. The claims further alleged that when 
Societe Suisse subscribed for additional stock of the 
Metallgesellschaft in 1912, that the two German cor¬ 
porations orally guaranteed the value of said shares 
and the rate of dividends to be paid thereon. 

The claims then alleged that when Germany became 
involved in the war, and the value of the Metallgesell¬ 
schaft shares owned by the Societe Suisse, and the rate 
of the dividends derived from those shares, became con¬ 
tingent upon the fortunes of war, that the Societe 
Suisse called upon the Metallbank and the Metallgesell¬ 
schaft to make good this oral guarantee (R. 119, Ptf. 
Ex. 1), and that at a meeting held on March 25, 1916, 
the “representatives of the Metallbank and Metallge¬ 
sellschaft acknowledged the liability of the two German 
corporations and referred to their holding of shares of 
the American Metal Company, with which they would 
be able to meet their obligations. ’ 9 (R. 166, Ptf. Ex. 1.) 

The claims then alleged that because of the continued 
fall of the mark, and the “consequent depreciation of 
the shares of the Metallgesellschaft ’’, negotiations ex¬ 
tending from February 27 to “the end of March, 1917”, 
were resumed between the Societe Suisse and the tvro 
German corporations, and, as a result thereof, the two 
German companies orally transferred their beneficial 
interest in the American Metal Company stock to the 


\ 
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Societe Suisse. (R. 119-20, Ptf. Ex. 1.) 

The claims were filed in the office of the Alien Prop¬ 
erty Custodian on September 20, 1921, and the next 
day, on September 21, 1921, they were transmitted to 
the office of the Attorney General with a letter dictated 
by George E. Williams, and signed by Miller, which 
recommended that they be allowed. (R. 222, Def. Ex. 
0; R. 224, Def. Ex. P.) Two days later, on September 
23, 1921, orders and letters allowing the claims ^ere 
prepared by Adna R. Johnson, an Attorney in the office 
of the Attorney General, which vrere signed by Gu\t D. 
Goff, the Assistant to the Attorney General (R. 225, 
Def. Ex. Q; R. 227, Def. Ex. R), and the claims, letters 
of allowance and orders were transmitted to the Alien 
Property Custodian. 

Merton was notified that the claims had been allowed, 
and he urged King to get in touch with Smith 4 ‘ to find 
out how quickly the matter could be finished up” and 
was advised by King that the checks would be brought 
to New York (R. 239). i 

A day or so later Miller, the Alien Property Cus¬ 
todian, secured two checks from the Treasury of the 
United States, from the account of the Metallb^nk, 
Trust No. 931, in the amount of $2,953,622.68, and from 
the account of the Metallgesellschaft, Trust No. 945, in 
the amount of $3,500,357.29 (R. 220). 

At the same time Miller delivered Second and Fourth 
4% United States Liberty Bonds of a par valufe of 
$234,350 from the account of the Metallbank, and Sec¬ 
ond and Fourth 4% United States Liberty Bonds of a 
par value of $280,600 from the account of the Metapdge- 
sellschaft, to the Riggs National Bank in Washington, 
with instructions to deliver the same to the National 
City Bank in New York as attorney in fact forf the 
Societe Suisse (R. 221). j 


i 

I 


i 
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Miller took the two checks to New York where he met 
Merton, King, and Jess Smith and delivered them to 
Merton at a dinner party at the Ritz-Carlton Hotel 
(R. 239-240). 

On September 29, 1921, Merton caused the National 
City Bank to deliver $391,000 par value of the Liberty 
Bond mentioned above to the office of Goldman Sachs 
& Co., bankers in New York, wffiere he gave his receipt 
for them (R. 241-244, Def. Ex. B and A-l). King was 
present (R. 243) and after signing the receipt Merton 
turned the bonds over to him (R. 244), having pre¬ 
viously paid him $50,000 (R. 245). 

Thereafter $49,000 par value of the bonds, so deliv¬ 
ered by Merton to King, or their proceeds, were traced 
into the personal accounts of Miller (R. 295-296), and 
$40,000 par value of said bonds, or their proceeds, were 
traced into the personal accounts of Harry M. Daugh¬ 
erty, Attorney General (R. 296). 

On May 7,1926, the Grand Jury of the United States 
for the Southern District of New York returned an in¬ 
dictment against Thomas W. Miller, Harry M. Daugh¬ 
erty and John T. King for violation of Section 37 of 
the United States Criminal Code. John T. King died 
before the trial, which resulted in a disagreement of 
the jury. Miller and Daugherty were tried a second 
time and the jury convicted Miller and again disagreed 
as to Daugherty, whereupon the indictment against 
him was dismissed. Miller’s conviction was affirmed 
by the Court of Appeals for the Second Circuit (R. 
367; Miller v. United States, 24 F. (2d) 353; cert, den., 
276 U. S. 638). 




(b) The Evidence Proves That the Claims Filed with 
the Alien Property Custodian on September 20,1921, 
Were False and Fraudulent. 

I 

( 

In its brief plaintiff lays great stress on the asser¬ 
tions set forth in the claims (R. 97 to 216) as to the 
alleged oral transfer of the American Metal Company 
stock from the two German companies to the Societe 
Suisse in March, 1917, which oral transfer is said to 
have been made in fulfillment of an oral guarantee, 
allegedly made by the two German corporations, of 
the value of Metallgesellschaft stock, and the dividends 
to be paid thereon, when such stock was acquired by the 
Societe Suisse in 1910 and 1912. However, as will be 
shown below, the most cursory examination of these 
claims reveals a careless and conflicting fabrication of 
“a very unusual or improbable understanding or agree¬ 
ment” (Mr. Justice O’Donoghue, R. 58), which, ob¬ 
viously, was never intended to pass the scrutiny of 
honest administrative investigation. This Court has 
pointed out (85 F. (2d), at 289) that the honesty of the 
claim lies at the heart of the case; therefore we sikbmit 

i 

the following analysis of the claim papers. 

I 

(1) The Honesty of the Claim Is Impeached by Its 
Supporting Papers in and of Themselves. 

Attached to the claim is the “affidavit” of Fritz 
Zahn-Geigy (R. 115), then president of the board of 
the Societe Suisse, which first sets forth certain irrele¬ 
vant preliminary matters as to its organization.® Fol¬ 
lowing this is a statement to the effect that on June 20, 

1910, the Metallbank represented to the Societe Suisse 

—— 

*We quote the word “affidavit” throughout because a Swiss notary 
is not authorized to administer oaths (R. 304) and Zahn-Geigy's 
statement is nothing more than an ex parte unverified declaration. 
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that the Metallgesellschaft shares which the Societe 
Suisse then acquired w’ere worth more than the pur¬ 
chase price, because of the high rate of dividends, and 
“a large holding of shares of oversea corporation^ 
especially the American Metal Company, which hold¬ 
ing did warrant their giving such guarantee” (R. 
116). The same paragraph of the Zahn-Geigy “affi¬ 
davit” states that the two German corporations “did at 
various times and formally declare that they guaran¬ 
teed the value of the [Metallgesellschaft] shares and 
the amount of dividends”. There is no representation 
that such “formally” declared guarantee was, as now 
stated, merely “oral”. In support of those statements 
there are attached to the claim certain exhibits, desig¬ 
nated as “Annexes”, as follows: 

The first is “annex 4”, which is merely a financial 
statement of the Metallbank (R. 133). The second is 
“annex 5”, which is a statement purporting to have 
been made by the Metallbank in April, 1910, to the 
effect that the Metallgesellschaft was a prosperous con¬ 
cern with every prospect of paying large dividends 
(R. 136). The third is “annex 6”, which purports to 
be an extract of a letter dated May 11, 1910, to the 
Swiss Bank Corporation, setting forth the financial 
structure of, and dividends paid by, the American 
Metal Company (R. 138). In connection with “annex 
6” it is significant to note that the entire letter was 
not submitted, so that there is no way to ascertain 
whether or not it also commented upon the value of 
the stock of Henry R. Merton Company, and other for¬ 
eign investments of the Metallgesellschaft, “in Aus¬ 
tralia, Africa”, and other places (R. 253). 

In any event, there is not one word or figure in any 
of the claim “annexes” mentioned above which in 
the slightest degree supports the assertion in the Zahn- 



Geigy “affidavit” that the two German corporations 
“did at various times and formally declare that they 
guaranteed the value of the [ Metallgesellschaft ] shdres 
and the amount of dividends.” None of the M an¬ 
nexes’ ’ mentioned contains any reference whatsoever 
as to any guarantee, formal or informal, and, taking 
them at their full face value, they are nothing njLore 
or less than the usual exchange of letters and state¬ 
ments to be expected when a corporation organizes 
a subsidiary. As a matter of fact, if these “annexes” 
are the contemporary documents they purport to he, 
they are the strongest possible evidence that no guar¬ 
antee was ever given. It seems absolutely inconceiv¬ 
able that “companies dealing in large affairs of 
international importance” would have left such a 
“warranty or guarantee of such importance to a mere 
verbal or oral understanding” (Mr. Justice O’Don- 
oghue, R. 58), without at least some slight intimation 
of it appearing in the correspondence passing between 
the three corporations involved, and without somd en¬ 
tries on the minutes of their Boards authorizing such 
guarantee. 

In the paragragh of his “affidavit” relating to the 
actual purchase of Metallgesellschaft stock from the 
Metallbank, and the transfer of such stock td the 
Societe Suisse in 1910, Zahn-Geigy says: 

i 

(e) That on the strength of the statements sub¬ 
mitted by the Berg & Metallbank and of the assur¬ 
ances given by it and the Metallgesellschaft, the 
Societe Suisse pour Valeurs de Metaux did; pur¬ 
chase the said shares of the Metallgesellschaft at 
the price asked for and paid for them Swiss frs. 
29,544,952.50; that the Societe Suisse pour Va¬ 
leurs de Metaux inserted in the prospectus for 
the issue of its debentures, after having received 
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a confirmation to that effect from the aforesaid 
corporations in Frankfort, a declaration stating 
that the receipts of their holdings did cover the 
interest charge on the debentures more than three 
times and a half, after providing for general ex¬ 
penses and taxes” (R. 117). 

In the above-quoted paragraph of the Zahn-Geigy 
“affidavit”, the assertion is made that “on the strength 
of the statements submitted by the Berg- & Metallbank 
and of the assurances given by it and the Metallgesell- 
schaft,” the Societe Suisse purchased the Metallgesell- 
schaft stock alleged to have been the subject of the 
guarantee. Now it is to be noted that in the paragraph 
of his “affidavit” first commented upon, Zahn-Geigy 
made the unsupported assertion that the German com¬ 
panies “did formally” guarantee the value of the 
Metallgesellschaft stock, and then in the paragraph 
quoted above, he alleges that the purchase of stock was 
carried through because “of the assurances given” by 
the two German corporations. This is typical of the 
whole structure of the claim, and illustrates how the 
Societe Suisse attempted to give it at least a superficial 
appearance of logic and reason by an elaborate dress¬ 
ing of “affidavits” and “annexes” which, upon analy¬ 
sis, are found to be in hopeless conflict with each other, 
and, as will be shown below, in some cases are a com¬ 
plete refutation of the claim which they purport to 
prove. 

In support of the statements contained in the para¬ 
graph of the Zahn-Geigy “affidavit” quoted above 
“annexes” 7, 8, 9 and 10 are attached to the claim. 
“Annex 7” is an “extract (with translation)” of the 
contract dated June 20, 1910, whereby the Societe 
Suisse agreed to buy, and the Metallbank agreed to sell, 
certain stock df the Metallgesellschaft (R. 141). “An- 
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nex 8” is a copy of the entry made on the books of the 
Societe Suisse when the sale and purchase of Metallge- 
sellschaft stock was completed (R. 145). “Annek 9” 
is a copy of a contract dated June 14,1910, whereby the 
Societe Suisse agreed to turn over its affairs to the 
management of the Swiss Bank Corporation (R. 147). 
“Annex 10” is a prospectus issued by the Societe 
Suisse on June 12, 1910, in relation to the sale pf its 
debentures (R. 152). The attention of the court is! par¬ 
ticularly invited to the fact that “annex 7” (R. 141) is 
the formal, written contract setting forth in detail all 
of the terms 4 of the purchase by the Societe Suisse of 
Metallgesellschaft stock from the Metallbank, and it 
does not contain any provision whatsoever that caifL pos¬ 
sibly be construed as supporting Zahn-Geigy’s assertion 
that the German corporations “did at various times 
and formally declare that they guaranteed the value of 
the shares and the amount of dividends of such 
shares;” nor does it contain any provision that in the 
slightest degree supports Zahn-Geigy’s assertion that 
the Societe Suisse purchased the Metallgesellschaft 
stock because “of the assurances given” to it by the 
two German corporations, and, it is submitted that the 

l 

4 The general rule that a written contract is presumed to contain 
the entire agreement is so universal as to need no citation of 
authorities. In this particular case, it makes no difference Whether 
the contract was to be performed in Switzerland or in Germany. 
Dr. Victor-Emil Scherer, whose qualifications as an expert On Swiss 
law (R. 303) cannot be questioned, testified: 

j 

“That under the Swiss law, where there is a written contract, 
the contract contains everything which has been agreed between 
the parties (R. 304). 

Dr. Heinrich Kronstein, who was a former judge of the Municipal 
Court in Mannheim, Germany, and whose qualifications as an expert 
on German law are equally* unquestionable (R. 358), testified: 

"That under the German law there is a presumption thit a writ¬ 
ten contract contains the entire agreement (R. 359). ! 
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contract, which is the only valid evidence of the trans¬ 
action, effectively refutes the “affidavit”. 

In relation to the transaction whereby the Societe 
Suisse subscribed for additional shares of Metallgesell- 
schaft stock in 1912, Zahn-Geigy states in his affidavit”: 

(f) That in May, 1912, after receiving renewed 
assurances from the Metallgesellschaft and the 
Metallbank as to the value of the shares and the 
receipts to be derived from them the Societe Suisse 
pour Valeurs de Metaux did subscribe new shares 
of the Metallgesellschaft to the nominal amount of 
Mk. 1.520.000. and paid the price of 187%, which 
price was preferential price allowed to share¬ 
holders only, at the rate of 123.64 in Swiss francs 
3,514,342.25 (R. 118). 

In supposed support of the foregoing assertion, there 
are attached to the claim 44 annex 11 ’ ’, which is a 4 4 state¬ 
ment” of a so-called 4 4 Notary Public” concerning the 
stock subscription (R. 158); “annex 11 bis.”, which is 
an extract from the books of account of the Societe 
Suisse (R. 161); 4 4 annex 12,” wdiich is the receipt of 
the Swiss Bank Corporation for the Metallgesellschaft 
stock (R. 162); and 4 4 annex 13,” which is a 4 4 declara¬ 
tion” of the Metallbank and the Metallgesellschaft 
signed by Richard and Alfred Merton (R. 164). 

The substance of the paragraph of Zahn-Geigy ? s 
44 affidavit” quoted above, is his assertion that the 
Societe Suisse received 44 renewed assurances” from 
the two German corporations in 1912 as to the value of 
the Metallgesellschaft shares for which the Societe 
Suisse then subscribed. In support of that assertion 
4 4 annex 11” (R. 158) is attached to the claim. How¬ 
ever, the most careful examination of 4 4 annex 11” fails 
to disclose that the 44 Notary Public” who signed it 
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even intimates that there were any “renewed assur¬ 
ances ’ ’ of an oral guarantee, even though he stated that 
he had examined the records of the Societe Suisst, in¬ 
cluding the correspondence, relating to the stock sub¬ 
scription of 1912. Since it was, of itself, unimportant 
that the Societe Suisse subscribed for Metallgcsell- 
schaft stock in 1912, it is submitted that “annex lpL ,? is 
another example of how it loaded the claim with impos¬ 
ing instruments merely to give it an impressive looking 
body, and in order that Miller, the Alien Property Cus¬ 
todian, would have a complicated-looking document in 
his files to justify his recommendation that the claim be 
allowed. 

The exhibit marked “annex 13” (R. 164), is an un¬ 
verified “declaration” of Richard and Alfred Merton, 
which is attached to the claim. In that “declaration” 
the two Mertons, who were officers of all three cor¬ 
porations (R. 233-4) state that before subscribing for 
additional stock of the Metallgesellschaft in 1912 the 
Societe Suisse demanded “formal assurances”! that 
the alleged guarantee of 1910 would apply to the stock 
subscribed for in 1912, and that the two German com¬ 
panies “again referred to their interest in the Ameri¬ 
can Metal Company, and the development of the same 
which warranted the giving such guarantee.”! The 
unverified statement as to the “formal assurances” is 
refuted by the Notary’s above-mentioned statement 
marked “annex 11.” j 

Likewise, paragraph (g) of the Zahn-Geigy “affi¬ 
davit” (R. 119) states that because of the depreciation 
of the mark, due to the war, and the consequent Recline 
of the value of the Metallgesellschaft shares, tlie So¬ 
ciete Suisse— 

j 

| 

“did repeatedly call upon the Metallbank & Metall- 
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urgische Gesellschaft and the Metallgesellschaft, 
to make good their assurances, especially in a meet¬ 
ing which took place in Basle, on the 25th March, 
1916; that the representative of the Metallbank 
and of the Metallgesellschaft acknowledged the lia¬ 
bility of the tvro corporations and that their hold¬ 
ing of shares of the American Metal Company 
should serve as security for that liability.” 

In support of the assertion that the two German cor¬ 
porations “acknowledged” their liability in March, 
1916, there is attached to the claim “annex 14” (R. 
166) to which attention is particularly invited. In that 
“annex” it is stated that the representatives of the two 
German corporations “acknowledged and confirmed” 
their “former assurances”, but evidently such “former 
assurances” were of so vague a character as to be 
meaningless because 

“The representatives of the Swiss Bank Corpora¬ 
tion suggested to the Metallbank and to the Metall¬ 
gesellschaft that a guarantee should be given * * *” 

According to the claim itself, the Swiss Bank Cor¬ 
poration at all times had the management of the affairs 
of the Societe Suisse after the date of its organization 
in 1910 (“Annex 9”, R. 146-7). Certainly it was an 
amazing circumstance, if the German corporations con¬ 
sidered themselves bound by their “former assur¬ 
ances”, that the fiscal agent of the Societe Suisse con¬ 
sidered them so meaningless as to find it necessary six 
years later to “suggest * * * that a guarantee should be 
given”. However, as is set forth in “annex 14”, the 
two German companies agreed to the “suggestion” 
of the Swiss Bank Corporation, by “referring” to 
their American Metal Company stock. Certainly, this 
was a most innocuous compliance- with the “sugges- 
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tion”, and may be explained by the fact that Richard 
Merton and Alfred Merton were officers of the Societe 
Suisse, and of the two German corporations (R. 23314). 
This was, of course, a most convenient circumstance 
when the time came to concoct a claim purporting to 
show that the American Metal Company stock yras 
owned by the Societe Suisse prior to the declaration of 
war by the United States. j 

As the consummation of what Mr. Justice 0‘Dono- 
ghue characterized as “a very unusual or improbable 
understanding’’ (R. 58), Zahn-Geigy alleges in para¬ 
graph (h) of his “affidavit” (R. 119) that, because of 
the continued fall of the mark, the Societe Suisse in¬ 
sisted that the “general guarantee” should take “pre¬ 
cise form” in 1917. Parenthetically, it is interesting 
to note that what Zahn-Geigy called a ‘ ‘ formal guaran¬ 
tee” in 1910 (R. 116), the “assurances” given in 1912 
(R. 117), and the “acknowledgment of liability?’ in 
1916 (R. 119), were only a “general guarantee” in 
1917, without “precise form”. Moreover, he goSs on 
to say that negotiations were conducted “from Febru¬ 
ary 27th to the end of March, 1917,” as a result wjhere- 
of the two German corporations agreed that they would 
orally transfer to the Societe Suisse the “beneficial 
ownership” in their American Metal Company stock. 
Zahn-Geigy’s statement (Par. h of the Claim, R. 120) to 
the effect that “these shares [American Metal Co.] 
were selected for the Societe Suisse pour Valefirs de 
Metaux as representing property located in the United • 
States of America, which was at that time neutral, and 
which property, accordingly, was not then regarded as 
being subject to the hazards of war”, certainly is in 
contradiction to the assertions contained in his “affi- 

I 

davit” that the American Metal shares were consid¬ 
ered to be the security behind the alleged “formal 
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guarantee” of 1910, the “assurances” of 1912, and the 
“acknowledgment of liability” of 1916. If all parties 
had agreed seven years before that the American Metal 
Company Stock was the security behind the oral guar¬ 
antee, and if that agreement had been reiterated in 
1912, and 1916, as the claim alleges, it would not have 
been necessary for the representatives of the three com¬ 
panies involved to have spent over one month “select¬ 
ing” it for that purpose. It is also significant to note 
that Zahn-Geigy states that the negotiations extended 
‘‘ from February 27th to the end of March, 1917”. In 
other words, he is careful to give the exact date that 
these alleged negotiations commenced, but studiously 
avoids bringing their conclusion dangerously close to 
April 6, 1917; the date the United States declared war. 
While he states that the American Metal stock was 
1 ‘selected” because the United States was then neutral, 
the fact should 1 not be lost sight of that the United 
States severed diplomatic relations with Germany on 
February 3, 1917, and from that date on an actual 
declaration of war was imminent. Yet in sharp con¬ 
trast to the actual facts, the claim states that at this 
time property in the United States was not then re¬ 
garded as being subject to the hazards of war. 

As stated in Miller v. United States, 24 F. (2d) 353: 

“It is also of note that the stock of the American 
Metal Company, rather than the stocks of other 
overseas corporations, which the German corpora¬ 
tions owed, were used as a means to satisfy this 
verbal guaranty. The reason advanced, that they 
were regarded as not being subject to the hazards 
of war, is not supported by the fact that it was 
made in March, 1917, for it was in February, 1917, 
the United States severed diplomatic relations 
with the German government and gave its am¬ 
bassador his passports.” 
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In support of the allegations contained in paragraph 
(h) of the Zahn-Geigy affidavit, “annex 15” (R. 172) 
is attached to the claim, which is merely a reiteration 
by Alfred and Richard Merton of the matters com¬ 
mented on above and will not be discussed because w!hat 
has been said with respect to the inconsistencies ^nd 
improbabilities of the assertions made in paragraph 
(h) of Zahn-Geigy’s “affidavit’’ applies with equal 
force to the matters set forth in “ annex 15”. j 
Paragraph (i) of the Zahn-Geigy “affidavit” (R. 
120), together with “annex 16” (R. 174), which !are 
legal opinions as to the validity of an oral transfer of 
stock in Switzerland, are discussed at pages 3^-35, 
infra. 

In paragraph (k) of his “affidavit” (R. 121), Zahn- 
Geigy states that subsequent to the alleged oral trans¬ 
fer of the American Metal Company stock to it, the 
Societe Suisse “asserted its ownership and the 
Metallgesellschaft and the Metallbank acknowledged 
that ownership.” In support of that statement ‘‘an¬ 
nex 17” (R. 181, marked “annex 14”), “annex 18”j (R. 
184), and “annex 19” (R. 186), are attached to! the 
claim. Attention is particularly invited to these docu¬ 
ments because they absolutely refute the assertion fhat 
the American Metal Company stock was orally trans- 
ferred to the Societe Suisse “the end of March, 1917 ”, 
or at any other time. j 

“Annex 17” (R. 181) is a “cession” allegedly exe¬ 
cuted by the two German companies on November 20, 
1919, which, after reciting their opener ship of the 
American Metal Company stock at the time of its seiz¬ 
ure by the Alien Property Custodian, provides: 

“The Metallbank and the Metallgesellschaft do 
hereby assign to the Swiss Bank Corporation all 
their claims to the payment of the dividends! and 






26 


interests paid to the Custodian and their claims to 
the payment of the proceeds of the sale or future 
sale of the said shares, which claims they have 
against the Custodian or the Government of the 
United States of America or against any person 
who is liable for the payment of the sums received 
by the Custodian.” (Italics supplied.) 

“ Annex 18” (R. 184) is a document executed by the 
two German companies on July 4,1921, is short, and is 
as follows: 

“Translation Frankfort a/M., July 4th, 1921. 

Swiss Bank Corporation 

Basle. 

On the 20th November 1919 we assigned to you 
our claims against the Alien Property Custodian 
or the United States of America regarding the 
dividends, respectively the interest paid to the 
Alien Property Custodian and the proceeds of the 
sale, which had already taken place or would take 
place in future, of our American Metal Company 
shares. We assumed that we owned in all 31.570 
shares of the said company and that of the divi¬ 
dends which became due during the war, not all 
were paid, but that on the contrary out of the 
proceeds of such dividends further shares of the 
American Metal Company were bought for our ac¬ 
count, so that less dividends, but a larger number 
of shares were handed over to the Alien Property 
Custodian. It is understood that our cession of 
the 20th November 1919 includes also these shares, 
which were bought for our account out of the 
proceeds of the dividends belonging to us. As we 
assigned to you our claims to such dividends you 
are naturally also entitled to the shares which were 
bought out of the proceeds of such dividends and 
have taken their place. 

Metallgesellschaft Met allbank & Metallur- 

gische Gesellschaft A. G. 
(Sig.) R. Merton (Sig.) A. Merton, Sommer 

R. Euler 
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“ Annex 19’ ’ (R. 186) is an agreement, dated August 
31 , 1921 , between the Societe Suisse and Metallgesell- 
schaft whereby the latter agreed that all of its Ameri¬ 
can Metal Company stock, including that purchased 
for the account of the Metallgesellschaft by the Ameri¬ 
can Metal Company through the investment of divi¬ 
dends, should be covered by the “cession” of November 
20, 1919. This is the first written instrument that con¬ 
tains any reference whatsoever to the alleged oral 
transfer of American Metal stock “the last of Mdrch, 
1917 .” In this connection it is most significant; in 
refutation of the assertions contained in the claim as 
to the oral transfer, that this agreement is dated 
August 31,1921 , which was after Richard Merton had 
contacted John T. King and Jess Smith in March of 
that year (R. 234-5), and after he had met Miller 
(R. 235) and had received advice from Miller’s dffice 
that he “had not put up the claim as they had told him” 
(R. 236). It it also significant to note that the “ces¬ 
sion” of November 20,1919 (R. 181) and the document 
dated July 4, 1921 (R. 184), which are dated prior to 
the time Merton filed the first claim “not as they had 
told him”, contain no reference whatever to any 

guarantees or oral transfers of stock. 5 

~ 

5 The “cession” of November 20, 1919, is clear and unambitious, 
and merely cedes to the Swiss Bank Corporation any claims that the 
Metallbank and Metallgesellschaft might have against the j Alien 
Property Custodian or the United States. This is the exact inter¬ 
pretation put on the “cession” by the paries to it, since, in the 
document dated July 4, 1921 (R. 184), the two German com|panies 
state that “On the 20th of November, 1919, we assigned to you f Swiss 
Bank Corporation] our claims against the Alien Property Custodian 
or the United States ”, and it was not until after Merton had come 
to the United States and talked with King, “the man influential in 
politics” (R. 234), and Jess Smith, the intimate friend and associate 
of Attorney General Daugherty, (R. 306) and Miller, the Alien Prop¬ 
erty Custodian (R. 235), who was thereafter to go to the penetentiary, 
(R. 469) that a written document was prepared making any mention 
of the alleged oral transfer of American Metal Company stock “the 
last of March, 1917.” 


I 

I 

I 
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It is inconceivable that if the “cession” of November 
20, 1919, and the letter of July 4, 1921, were intended 
to convey the claims of the two German companies 
against the Alien Property Custodian to the Swiss 
Bank Corporation, as the fiscal agent of the Societe 
Suisse, they would not have so stated. However, so 
far as these written documents show, the Societe 
Suisse had no interest whatsoever in the attempted 
assignment of claims against the Custodian. It is un¬ 
believable that, contrary to ordinary prudent business 
practices, the two German corporations would have 
executed the “cession” on November 20, 1919, and 
interpreted it by a written document on July 4, 1921, 
without making mention of the fact that it was in “con¬ 
firmation of the previous” (R. 121) oral transfer, had 
that been the case, and that thev would have failed to 
mention that the assignment was made to the Bank as 
agent for the Societe Suisse had that been true. The 
hopeless inconsistency of this statement is further 
shown by the fact that the “previously existing trans¬ 
fer” referred to by Zahn-Geigv is the alleged oral 
transfer of American Metal Stock to the Societe Suisse 
which he asserts took place most conveniently, “the 
last of March, 1917”, and the instruments which he 
says were executed “in confirmation” of that transfer 
are not assignments or transfers of stock but are at¬ 
tempted assignments of claims against the Alien Prop¬ 
erty Custodian to the Swiss Bank Corporation for 
the proceeds of property owned by them at the time 
of seizure. 6 

There is also attached to the claim an “affidavit” 
of Leopold Dubois, president of the Swiss Bank Cor- 

a For the argument on the proposition that this assignment, or 
“cession”, even if made, was utterly ineffective for any purpose. See 
pages 133-143, infra. 
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poration. The Dubois “affidavit” sets forth the sale 
of debentures by the Societe Suisse, and then repeats, 
almost verbatim, the allegations set out in the Zhhn- 
Geigy “affidavit” commented on above. Becausb of 
the fact that there is no dispute as to the sale of de¬ 
bentures by the Societe Suisse, and for the reason that 
what has been said above in relation to the Zahn-Gieigy 
“affidavit” applies with equal force to the statement of 
Dubois, further comment on the false and self-coiltra- 
dictory statements made by the latter is unnecessary. 

(2) Extrinsic Evidence Showing That the Claims Were 

False and Fraudulent. 

We have shown above that the claim papers contain 
so many conflicting statements that the most casual 
examination of them makes obvious the fact that they 
were not prepared for consideration on their merits, 
and that they show on their face that they constituted— 
as characterized in the Miller case—“a dishbnest 
claim.” However, any possible doubt of this fa6t is 
dispelled by the “extrinsic” evidence introduced to 
show their fraudulent character, and to prove that the 
only way their allowance could have been secured was 
through the bribery of the high officials of the United 
States who were entrusted with the power to pass upon 
them. 

Merton, Who Was an Officer of the Societe Suisse, Tes¬ 
tified in Contradiction to the Allegations of the 
Claim. | 

I 

In order that there can be no possible doubt that the 
Societe Suisse was purely a creature of the Metallbank 
and of the Metallgesellschaft, the defendants offered, 
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and there was received in evidence, the deposition of 
Richard Merton. 7 

Merton testified, on direct examination, that the Mer¬ 
ton family controlled the Metallgesellschaft, and that 
company “had virtual control of the Metallbank”, and 
that nothing was done by one of these corporations 
“without the other knowing and participating” (R. 
232). It was his father’s idea to organize the Societe 
Suisse in Switzerland, since that country was a cheap 
money market, and from the date of its organization in 
1910, through the years 1917 to 1921, the Metallgesell¬ 
schaft owned more than 51% of the stock of the So¬ 
ciete Suisse, “thereby keeping control of the stock” 
(R. 233). The witness Richard Merton and his brother 
Alfred, were officers of all three companies through 1917 
to and inclusive of 1921 (R. 233-4). 

There has never been any dispute that the Metall- 
bank, the Metallgesellschaft, and the Societe Suisse, 
were three distinct corporations. However, in connec¬ 
tion with the faudulent character of the claim, the at- 


7 Merton’s deposition was taken pursuant to a notice duly served 
upon counsel for plaintiff. It is obvious, of course, that Merton was 
a hostile witness, and counsel for the defendants kept the direct 
examination within well-defined limits, as will appear from the rec¬ 
ord (R. 231-245). Counsel for plaintiff, however, desired to examine 
Merton on matters not covered by the direct examination, and 
agreed that as to such matters Merton was to be considered as 
plainifTs witness, subject to cross-examination, (R. 247-8). How¬ 
ever, when counsel for plaintiff commenced to “cross-examine” 
Merton he proceeded in such a manner, over defendants’ objection, 
as to result in great confusion in the record as to whether his ques¬ 
tions were cross-examination or whether, as to a particular ques¬ 
tion, Merton was to be considered as defendants’ witness. As coun¬ 
sel for the plaintiff frankly stated, he could not “tell from one ques¬ 
tion to the next, which was which” (R. 248). The reason for this 
procedure is now apparent, since all through its brief plaintiff con¬ 
tinually refers in italics or black-face type to Merton as “appellee’s 
own witness”, and insists that defendants are bound by all of his 
testimony. However, this attempt to confuse the evidence becomes 
so transparent upon an examination of the record as to warrant no 
consideraion. The weight to be given Merton’s testimony is dis¬ 
cussed at pages 83-87, infra. 
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tention of the Court is invited to the circumspect man¬ 
ner in which the Societe Suisse avoids mention of its 
close relationship to, and control by, the two Gertnan 
corporations. The claim not only conceals this fact, 
but Zahn-Geigy states in his “affidavit”: 

(b) That the entire capital of the corporation 
now amounts to thirty-eight million Swiss francs, 
whereof the majority is owned by bona fide S^wiss 
Nationals in Switzerland and allied (French, Brit¬ 
ish and others) and neutral citizens and subjects; 
that the securities representing the capital of the 
Company are listed on Swiss stock-exchanges only, 
and that at no time were they listed on stock-ex- 
changes in any other country (R. 115). 


i 

In support of the statement quoted above “Annex 2” 
(R. 126) is attached to the claim. “Annex 2” is a 
“declaration” of the “Official Commissary of the Stock 
Exchange of Basel,” stating that the shares of the 
Societe Suisse had been listed since May 22, 1912,| and 
its debentures since July 21, 1910, on the stock ex¬ 
changes at Basel, and other Swiss cities. 

The attempt to conceal the German control of the 
Societe Suisse was made in the claim, of course, because 
at the time it was filed in 1921, the Government had 
taken the position that if the stock of a neutral cor¬ 
poration was owned by an “enemy”, as that term is 
defined in the Trading with the Enemy Act, the nehtral 
corporation was an 4 4 enemy ’ 7 under the Act. It was not 
until January, 1925, that the Supreme Court decided 
this question adversely to the Government in the case 
of Belnn, Meyer & Co . v. Miller, 266 U. S. 457. In view 
of Merton’s own testimony to the effect that th^ two 
German companies controlled the stock of the Societe 
Suisse, it becomes apparent that the statement in tiaJin- 
Geigy’s “affidavit” quoted above, and the matters con - 
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tamed in “Annex 2”, to which the attention of the 
Court has been invited, were prepared with a deliberate 
intent to deceive any honest and conscientious officer 
of the United States who, contrary to the expectation 
of Merton, Miller and Daugherty, might examine the 
claim, into believing that the Societe Suisse was owned 
and controlled solely by citizens of Switzerland and 
other neutral countries. 

An Oral Guarantee by a Corporation of the Value of Its 
Stock, and the Rate of Its Dividends, Is Void in 
Switzerland and Germany Both. 

The whole basis of the claim, of course, is its asser¬ 
tion that “the beneficial interest’’ in the American 
Metal Company stock was transferred orally to the 
Societe Suisse by the two German corporations “the 
last of March, 1917,’’ in fulfillment of the oral guaran¬ 
tees alleged to have been given by the German corpora¬ 
tions in 1910, 1912, and 1916. In connection with the 
question as to whether a corporation may legally guar¬ 
antee the value of its own shares in Germany or Swit¬ 
zerland, the defendants first called Dr. Vietor-Emil 
Scherer, who, after qualifying as an expert on Swiss 
law (R. 303), testified: 

that in a case where a German corporation guar¬ 
antees the value of its own shares and of its divi¬ 
dends in 1910 and 1912 to a Swiss corporation, the 
Swiss would apply the German law—the law of the 
domicile of the guaranteeing corporation—only 
the German law can determine what the corpora¬ 
tion might do or might not do; that under the 
Swiss law, the guarantee of a Swiss corporation 
of the value of its own stock is null and void.” 
(R. 303.) 
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Dr. Scherer also testified that in Switzerland a cor¬ 
poration could legally guarantee the value of the stbck 
of another corporation which it sold, and, in relation 
as to whether stock could be conveyed orally he said: 

Under the Swiss Federal law a transfer of stocks 
is effected by the delivery of the stocks, if they are 
bearer stocks, or if they are made out in namej by 
the delivery of the stocks and endorsement; t^hat 
there need not be a writing to transfer title to 
stocks in Switzerland, but actual delivery has to 
take place. (R. 306.) 8 j 

i 

No delivery of American Metal Company stock, either 
actual or symbolic, was alleged or proved. Certainly 
there was nothing to prevent the German companies 
from executing and delivering an assignment of title 
to the stock, even if the actual certificates were in the 
United States, and that would have been the ‘ 4 usual and 
probable course” (R. 58) if, in fact, the German com¬ 
panies had ever intended to transfer the stock to the 
Societe Suisse. 

In order to determine whether a German corpora¬ 
tion may guarantee the value of its own shares and 
the rate of its dividends, defendants called Dr. liein- 
rich Kronstein, who, after qualifying as an exper^ on 
German law, testified, j 

i 

That under Section 215 of the Commercial Code 
if a stock company gives a guarantee of interest 
or of dividends, such a guarantee is void and the 
act of performance is void (466); that they do not 

8 Attention is invited to the statement on page 65 of plaintiff’s 
brief that “an oral transfer of shares of stock, unaccompanied bjy any 
writing, is valid in Switzerland under Swiss law.” Counsel for 
plaintiff refer to Dr. Scherer’s testimony (R. 306) in support of this 
assertion. However, counsel omit Dr. Scherer’s qualification! that 
if there is no written instrument in connection with the transfer 
of stock “actual delivery has to take place.” (R. 306.) 
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have the ultra vires doctrine in Germany; that 
under their statute a stock company is able to do 
all transactions which are possible unless the stat¬ 
ute forbids and the statute forbids a stock com¬ 
pany in Germany to give a guarantee of its own 
shares; (R. 359). 

Plaintiff also called an expert witness on German 
law named William J. Topken, who also testified that 
a German corporation could not give a valid guarantee 
of the value of its own shares, because it would effect 
a preference of one stockholder over the others (R. 
385). 

In discussing Dr. Kronstein’s testimony with re¬ 
spect to the legality of oral guarantees of the future 
value or dividends of a company issuing or selling 
shares of stock in itself, the plaintiff (Brief, pp. 76-77) 
attempts to make the specious argument that the con¬ 
tract alleged to have been made by the Soeiete Suisse 
with Metallbank and Metallgesellschaft should be 
divided into two separate parts in order to attribute 
to each corporation an isolated guarantee of the stock 
of Metallgesellschaft owned by the other company at 
the time of sale. But plaintiff cannot stop there. In 
making this argument it is forced to go further and 
rely upon the reductio ad absurdum of its own con¬ 
tention. We quote the portions of the argument per¬ 
taining to the Metallgesellschaft (Brief, pp. 76-77): 

* * * Heinrich Kronstein * * * testified that 
according to the German law, a German stock 
company could not sell its own shares and guar¬ 
antee the value thereof, or guarantee the amount 
of dividends to be paid thereon (R. 358-359). * * * 
the experts seem to agree that Company A could 
make a valid guarantee of the value of shares of 
Company A when such shares were owned and 
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sold by Company B to Company C. [The record 
does not support this statement in the slightest 
degree.] 

Apply the above principle to the present case 
* * * of the shares of Metallgesellschaft—sold 
to Societe Suisse, Metallbank owed 3,500,000 
marks * * *. Therefore it must be admitted 
that * * * the guarantee of Metallgesellschaft 
was good as to the 3,500,000 marks sold by Metall¬ 
bank to Societe Suisse.’’ j 

The argument obviously is that, while it would be 
a fraud on other stockholders for a company to guar¬ 
antee shares in itself upon the initial sale to the first 
stockholder, it is proper for it to guarantee the yalue 
of such stock when sold by the original stockholder to 
another purchaser. Of course no self-impeaching tes¬ 
timony can be attributed to either expert witness! 

| 

The Annual Report, Filed by the Metallgesellschaft in 
the Commercial Court at Frankfort, in Accordance 
with the Requirements of German Law, Shows That 
the Metallgesellschaft Considered the American 
Metal Stock as Its Own Property in 1917. 

According to the allegations of the claim, a “formal 
guarantee” was given in 1910 (R. 116), which was 
confirmed by “assurances” given in 1912 (R. 117}, and 
again confirmed by an “acknowledgment of liability” 
in 1916 (R. 119), and on each occasion the American 
Metal Company stock vras “mentioned” as being the 
security behind the German companies’ alleged oral 
guarantee. However, in making the report Of the 
annual meeting of its stockholders for 1917 (R 1 . 329, 
Def. Ex. P-3), the Metallgesellschaft neglected to make 
any statement of these alleged transactions, but, on 
the contrary, said: j 
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We have not since the outbreak of war with 

America received anv news whatsoever from the 

* 

American Metal Company, Ltd., New York. Our 
profit of this year includes also the dividend which 
was due in October, 1916. We are not informed 
as to the outcome of the last business year of the 
American Metal Co. (R. 341, Def. Ex. P-3.) 9 

In commenting on the requirements of German law 
as to the annual reports to be filed by corporations, Dr. 
Kronstein testified: 

that under the German law a German stock com¬ 
pany has to make a balance sheet and an annual 
report about the situation of the stock company 
and about the special events during the last year; 
that it is a requirement of the German law that 
any preference given to a stockholder must be 
recorded in the corporation’s annual report and 
a preference not recorded in the annual report 
is void; that it is necessary to show in the bal¬ 
ance if something is sold and any liability assumed 
by a corporation must be included in the annual 
report (R. 359). 

Plaintiff’s own witness, Mr. Topken, also testified 
in this connection: 

that if a member of the Board of Management 
preparing an annual report knowingly omits some¬ 
thing or reports something falsely, he is liable 
to everyone who is damaged by that and there 
is also a criminal offense, a fine, and in severe 
cases, imprisonment if he makes a false report; 
that the fact that something has been omitted from 
a report does not have any influence on the valid¬ 
ity or invalidity of the transaction that has not 

•Plaintiffs contention (Brief pp. 143-152) that the annual reports 
of the German corporations were not admissible in evidence is 
answered at pages 90-97 herein. 
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been reported; that if anything is said in a re¬ 
port about property, it must be true; (R. 385) 

and on cross-examination plaintiff’s witness Topken 

i 

read into the record an extract from the report^ of 
the Supreme Court of Germany in Criminal Matters, 
dated 1916, as follows: 

I 

I 

Legally correct are the principles which have 
been laid down by the District Court in its judg¬ 
ment on the preparation of balance sheets and on 
the duty for truth and clearness in showing the 
conditions of the stock companies * * * The Dis¬ 
trict Court proceeds from the fact that it was ihad- 
missible according to the principle of the sincere 
trade custom to shape balance sheets in such a jway 
that they represent a wrong picture in their essen¬ 
tial points and that they might lead the reader to 
come to wrong conclusions on the results of the 
business year and the property status of the com¬ 
pany. The District Court furthermore assumes 
that it was inadmissible at any time, according to 
the principles of a sincere trade custom, to omit 
explanations in the business report, the lacking of 
wdiich in major points would lead to a wrong judg¬ 
ment on the conditions of the company. These 
assumptions of the District Court are to be ap¬ 
proved. It has to be concurred with the District 
Court that there would not be a sincere trade ! cus¬ 
tom but an abuse which would have to be opposed 
with all the force of the criminal law r if in some 
circles temporarily the custom would be takeh up 
to depart from such principles and there would be 
no conflict of duties if damage might arise foi* the 
company by its proper true open showing qf its 
condition. (R. 386). j 

It is obvious, of course, that when the Metallgesell- 
schaft filed the report of the annual meeting qf its 
stockholders for 1917, in the Commercial Court at 


i 
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Frankfort, it considered the American Metal Company- 
stock to be its own properly. To say otherwise, would 
be to believe that it violated ‘ ‘ a requirement of German 
law that any preference given to a stockholder must 
be recorded in the corporation’s annual report” (R. 
359), and that the officers of the corporation subjected 
themselves to a “criminal prosecution” (R. 385), and 
that such a violation of the law, according to the Su¬ 
preme Court of Germany, “would have to be opposed 
with all the force of the criminal law” (R. 387). 
Clearly, the officers of the Metallgesellschaft who 
signed the report complied with the German law in all 
respects, and correctly reported on what they knew of 
the affairs of the American Metal Company, as the 
property of that corporation. This is further borne 
out by the fact that the Societe Suisse was represented 
at the 1917 meeting of the stockholders of the Metall¬ 
gesellschaft by Alfred Merton (R. 334), and had full 
knowledge of the contents of the report, and at no time 
did it make any assertion that it claimed an interest in 

the American Metal stock. 

6 

The Two German Corporations Entered Into a Formal 

Written Contract for the Sale of the American Metal 

Company Stock in May, 1918. 

Due to the circumstances leading to the seizure of its 
stock, The American Metal Company found it difficult 
to transact its business, and, on December 8, 1917, Mr. 
Julian B. Beaty, its treasurer, wrote a letter to the 
Alien Property Custodian suggesting several alterna¬ 
tive solutions of the problem (R. 268-272). This mat¬ 
ter remained a subject of constant discussion between 
the American Metal Company and officers of the Gov¬ 
ernment (R. 272) until January 8, 1918, on which date 
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the American Metal Company filed an application with 
the War Trade Board for a license authorizing it | to 
negotiate with its German stockholders ‘ 4 in order to 
afford it an opportunity to eliminate from among 'its 
shareholders all enemy aliens’’ (R. 272-274, Def. Ex. 
D). In accordance with that application the "V^ar 
Trade Board issued a license to Henry Bruere, V}ce- 
President of the American Metal Company, andj to 
Julian B. Beaty, its Treasurer, to negotiate “'With 
said enemies * * * for the purchase of the stock of the 
American Metal Company * * * held or claimed by 
said enemies * * *” (R. 274-276, Def. Ex. E.) Pur¬ 
suant to the permission granted in the License, and 
after an exchange of cables with representatives of [the 
Metallgesellschaft (R. 276, Def. Ex. F), Bruere $nd 
Beaty went to Berne, Switzerland, in April, 1918, knd 
there they met Alfred Merton representing the Metjall- 
bank, and George Schwartz and Rudolph Euler, repre¬ 
senting the Metallgesellschaft. Negotiations for the 
purchase of the American Metal Company stock Were 
carried on between these parties for about two weeks 
in Berne (R. 277) and then Bruere and Beaty “Were 
invited to meet in Basel, Switzerland, for the final con¬ 
cluding of the contract” (R. 460). j 

While Mr. Bruere and Mr. Beaty were in Basel they 
met Mr. Dubois, who was president of the Swiss Bink, 
and Mr. Zahn-Geigy, who attended the meetings while 
the contract was being discussed. However, Mr. Be&ty, 
who testified to that fact also testified— 

* * * that he does not remember that the Societe 
Suisse was named by name in the conferences; 
that he had no knowledge as to whom they (Dubois 
and Zahn-Geigy) represented at that time and any 
information he has now was acquired after! the 
allowance of the claims in 1921 (R. 461); thait at 
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the time they discussed the purchase of the Ameri¬ 
can Metal Company stock, Alfred Merton did not 
make any claim or representation to witness that 
anyone in Switzerland or that any S'wiss corpora¬ 
tion had a claim on the stock.’’ (R. 459-460.) 

As a result of the negotiations conducted in Berne, 
and in Basel, a formal written contract was entered 
into which provides in part: 


The Agreement, made in the City of Berne, 
Switzerland, on the 11th day of May, 1918, be¬ 
tween Metallgesellschaft, A. G. and its associates, 
of Frankfort a/Main, Germany, hereinafter called 
the “Sellers” and Henry Bruere and Julian B. 
Beaty, of New York City, hereinafter called the 
44 Purchasers 9 Witnesseth: 


44 Sellers” own shares of the capital stock of The 
American Metal Company, Limited, of New York, 
in the amounts set opposite their names as follows: 


Metallgesellschaft . 9,090 Shares 

Metallbank . 7,590 Shares 

Est. of Wm. Merton. 280 Shares 

Richard Merton. 20 Shares 

Mrs. P. Hochschild. 70 Shares 

Ph. Hochschild. 30 Shares 

P. Roediger . 12 Shares 

M. Hochschild . 30 Shares 


Making a total of.17,122 Shares 

of such capital stock. 4 4 Sellers 9 9 also owned Cer¬ 
tificates of Indebtedness of said American Metal 
Company, Ltd., which were retired by said Metal 
Company in the year 1917 by the issuance of 
new capital stock of equal par value, so that each 
of the above-named stockholders now owns twice 
the number of shares of stock indicated, making 
a total of 34,244 shares. 


i 
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“ Metallgesellschaft, being fully authorized so 
to do, hereby agrees to sell and has sold to the 
4 Purchasers’, all of said shares of stock, which 
‘Purchasers’ have bought and agreed to pay for 
upon the terms and conditions hereinafter set 
forth:” (R. 278, Def. Ex. G). 


The contract also provided that payments should be 
made to the “Swfiss Bank of Basle (or such other 
Swiss bank as may be agreed upon)”, and that its 
terms were subject to the approval of the American 
and German Governments, and, the approval of fthe 
United States being withheld, it was never consum¬ 
mated (R. 282). j 

Inasmuch as the evidence is undisputed that Dubois 
and Zahn-Geigy knew about the contract, which Was 
negotiated in part by Alfred Merton as the representa¬ 
tive of the Metallbank, and who was also an officef of 

j 

the Societe Suisse, plaintiff has found it impossible to 
argue that it had no information about it, and, there¬ 
fore, that it cannot be charged with knowledge of it. 
However, in a desperate effort to explain this circum¬ 
stance, plaintiff says on page 84 of its brief that “They 
(the representatives of the German companies) in¬ 
sisted, therefore, in going from Berne to Basle for | the 
final conference, and insisted that Dubois and Zahn be 
present.” From that statement (which is not justified 
by Beaty’s testimony that he and Bruere were bnly 
“invited to meet in Basle”) plaintiff argues that ‘ k the 
only inference to be drawn is that the German repre¬ 
sentatives could not close the deal without the consent 
of the Swiss * # and, in an attempt to explain 
Beaty’s testimony, quoted above, that he did not know 
why Zahn-Geigy and Dubois attended the meetings, 
and that Alfred Merton, who was an officer of all three 
corporations, made no representation that “anyone in 
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Switzerland * * * had a claim on the stock”, plaintiff 
says: 


“The Germans undoubtedly refrained from tell- 

_ 

ing Beaty and Bruere about the 1917 oral trans¬ 
fer because they knew that if they did so, they 
would have incurred the displeasure of the Ger¬ 
man Government, which would not have ap¬ 
proved of the Germans transferring their stock 
in the American Metal Company to S'ociete Suisse 
‘against no payment’, as Merton expressed it. 
(Brief pp. 84.) 

and on page 135 of its brief, plaintiff says: 

“As above shown, Dubois and Zahn had excel¬ 
lent reasons for not disclosing at that time that 
the stock had been transferred by the German 
companies to Societe Suisse. Such a disclosure 
would certainly have resulted in trouble with the 
German Government under the war conditions de¬ 
scribed in the record.” 

No comment need be made on these assertions except 
to point out to the Court that plaintiff advances a fraud 
practiced on the German Government as proof of its 
good faith in tiling the claims with the Alien Property 
Custodian. Of course, plaintiff was forced into taking 
that position in its effort to explain the uncontradicted 
evidence showing that it w T as fully advised at all times 
as to the progress and consummation of the Bruere- 
Beaty negotiations. Mr. Justice O’Donoghue was not 
impressed by this argument, as is showm by his opinion 
(R. 58-9), and the Court of Appeals for the Second 
Circuit said flatly in the Miller case that— 

“They (the Bruere-Beaty documents) were con¬ 
tradictory to the claim of the Swiss corporation.” 
(.Miller v. U. S., 24 Fed. (2d) 353, 361.) 
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It is submitted that the Bruere-Beaty negotiations 
need no such amazing interpretation as is put on thbm 
by plaintiff by inferences not supported by facts in ihe 
record. There is no conflict in the evidence that in 
1918 the German companies entered into a formal 
written contract for the sale of their American Metal 
stock, and all of the negotiations and the contents j of 
the contract were known to the Societe Suisse, who 
asserted no claim whatever to the stock which was ihe 
subject of this transaction. The only reasonable in¬ 
ferences to be drawn from those circumstances is tljat 
the Societe Suisse asserted no claim to the American 
Metal Company stock for the obvious reason that it 
had no interest in it, and the labored argument set 
forth at pages 81 to 85 of plaintiff’s brief, which pjits 
it in the position of either admitting that the Societe 
Suisse had no claim to the American Metal Compajny 
stock, or that the two German corporations practiced 
a fraud on their own government, with the plaintiff’s 
connivance, is indicative of the straits in which ihe 
plaintiff finds itself. 

The Annual Report for 1918 Filed by the Metallgesell- 
schaft in the Commercial Court at Frankfort Shows 
That the Metallgesellschaft Considered the American 
Metal Company Stock as Its Property in 1918. 


The testimony of Dr. Kronstein, and appellants 
witness Topken, relative to the requirements of Ger¬ 
man law as to the filing of annual reports by Gerdan 

corporations, has been discussed above (pp. 36, 37, 
supra). 

The Metallgesellschaft, complied with the laws | of 
Germany and filed its report of the annual meeting of 
its stockholders for 1918 in the Commercial Court in 
Frankfort (B. 343, Def. Ex. Q-3). In compliance with 
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the German law having to do with the annual reports 
of corporations ‘ 4 that a German stock company has to 
make an annual report * * * about the special 

events during the last year” (R. 359), and 44 that if 
anything is said in a report about property, it must 
be true” (R. 385), the Metallgesellschaft commented in 
its report for 1918 on the Bruere-Beaty negotiations 
as follows: 

“In general we are without report on the com¬ 
panies abroad in which we participate. With re¬ 
gard to our participation in the American Metal 
Company in New York, negotiations between the 
Americans and our delegates took place in Swit¬ 
zerland last summer, with the consent of both 

i ' 

governments, which have not lead to any con¬ 
clusion. Our stocks, as well as the dividends due 
in the meantime, remain in the hands of the Ameri¬ 
can trustee for enemy property (the Alien Prop¬ 
erty Custodian).” (R. 355.) 

The Societe Suisse was represented at that meeting 
of Metallgesellschaft stockholders by Alfred Merton, 
who held its power of attorney for that purpose (R. 
348) 10 . In attempting to explain the reference to the 
Bruere-Beaty negotiations in the annual report of the 
Metallgesellschaft for 1918, quoted above, and the 
failure of the Societe Suisse to assert any claim to the 
American Metal Company stock, plaintiff says: 

“On the other hand, only a few of the higher 
officers of the German companies and of Societe 
Suisse knew about the 1917 transfer of the Ameri¬ 
can Metal Company shares to Societe Suisse and 
they purposely refrained from informing the 
author of the report of the transfer because the 

10 As to the admissibility of these reports in evidence see pages 90- 
97, infra. 
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report might come to the knowledge of German 
Government officials who would have taken stdps 
to block the transfer or to have it set aside if they 
had known about it.” (Brief, pp. 88.) 

Plaintiff goes on to say that “The transfer [alleged 
oral transfer of American Metal Company stock to 
Societe Suisse in 1917] was not illegal under German 
law,” but it offers no explanation as to how, or jin 
what manner, the German government could set asi^e 
a transfer of stock that was not made in violation of 
law. Plaintiff’s admission that the alleged oral transfer 
of American Metal Company stock to it would have be^n 
set aside by the German government because, as Mer¬ 
ton explained, ‘ 1 There was a law that no sale of foreign 
securities could be made without permission” (R. 252), 
is necessarily an admission that a fraud was practiced 
on the German government in concealing such transfer, 
if it was in fact made. We have already commented 
on the same amazing explanation offered by plaintiff 
in connection with the Bruere-Beaty contract (pp. 38-43, 
supra), whereby it asserted in effect that a fraud prac¬ 
ticed on the German government should be taken as 
evidence that no fraud was practiced on the United 
States, and submit that what we have said in that con¬ 
nection applies with equal force to plaintiff’s explana¬ 
tion of the matters contained in the 1918 report quoted 
above. 

Moreover, the above-quoted assertion that “only a 
few of the higher officials of the German companies 
* * * knew about the 1917 transfer”, amounts to an 

admission of an actual fraud on stockholders and cred¬ 
itors, the perpetration of which, according to the ex¬ 
pert witnesses for both plaintiff and the defendant ()&. 
359 and 387), the German laws against stock guaran¬ 
tees was designed to prevent (see, pp. 32-35, supra). 
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Whichever way it turns, whatever explanation it seeks 
to offer, the plaintiff cannot escape from the tangled 
web of fraud which it has spun. 

On December 14, 1920, the Societe Suisse Stated That 
It Had Acquired the German Companies’ Claims 
Against the Alien Property Custodian on November 
20,1919. 

On December 14, 1920, plaintiff wrote a letter to 
John Foster Dulles, an attorney in Newr York (R. 291) 
'which was introduced in evidence by defendants. 11 
(R. 293, Def. Ex. N.) The letter, of course, speaks for 
itself, but after quoting only a portion of it, plaintiff 
complains that it is “wholly unfair to pick out this 
isolated paragraph and have it form the basis for the 
conclusion wdiich the Trial Judge reached, that there 
had been no transfer of stock in 1917” (Brief pp. 90). 

Defendants do not want to “pick out one isolated 
paragraph” of the letter, but, on the contrary, are 
most desirous that the Court consider the entire docu¬ 
ment. It is unambiguous and clear, and, briefly, says: 
(1) that the Societe Suisse was organized under the 
laws of Switzerland; (2) that the tw T o German com¬ 
panies owned 31,570 shares of American Metal Com¬ 
pany stock wilich were deposited with that company 
in New York; (3) that after the outbreak of the war 
the shares were handed over to the Alien Property 
Custodian “in order to be sold” by him, and (4) that 
on November 20, 1919, the Societe Suisse acquired 
from the German companies their claims against the 
Alien Property Custodian. 

The Dulles letter, of course, refers to the alleged 

u Mr. Dulles’ professional privilege had been waived when he testi¬ 
fied in the criminal trial (R. 291, Def. Ex. L) and was again waived 
in this case (R. 291). 
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“cession” of November 20, 1919, which is attached to 
the claim (R. 181), which instrument was wholly in¬ 
operative because it was impossible for an enemy, 
whose property had been seized by the Alien Property 
Custodian, to make any valid transfer of such prop¬ 
erty, or of any claims arising therefrom (see pp. »£?V/Y3, 
infra). The letter under discussion was written by 
the Societe Suisse before Merton had made his con- 

i 

tact with King, Jess Smith, and Miller, and it shows 
conclusively that as late as December 14, 1920, it re¬ 
lied on the “cession” as being the basis upon which 
it proposed to assert a claim against the Alien Prop¬ 
erty Custodian; and this, in spite of the fact that 
the “cession” was made directly to the Swiss Sank 
Corporation, and contains no reference whatever to 
the Societe Suisse, or any statement that the Bank was 
acting as a fiscal agent. The attention of the Court 
has already been invited to the fact that the “cession” 
only purported to transfer to the Swiss Bank Cor¬ 
poration such claim as the German companies might 
have against the Alien Property Custodian, and that 
it makes no reference whatever to the alleged oral 
transfer of American Metal Company stock to the 
Societe Suisse “the last of March, 1917”. However, 

i 

the letter confirms the statement contained in the a ces¬ 
sion” that the German companies were the ovfners 
of the American Metal Company stock at the time of 
its seizure by the Alien Property Custodian, and gives 
November 20, 1919, as the date when the Societe 
Suisse acquired, in some unknown manner, the claims 
of the German companies for the proceeds of such 
shares. This, of course, is an absolute contradiction 
of the allegations in the claim to the effect that the 
German corporations transferred their American 
Metal Company stock to the Societe Suisse in 1917 by 
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means of the alleged oral assignment. Plaintiff com¬ 
plains that 4 ‘the inferences which appellees draw from 
this letter are not fair to appellant’’ (Brief pp. 92), 
and say that— 

“Trusting that the United States Government 
would observe international law, the officers of 
Societe Suisse, in December, 1920, believed that 
it was only necessary to prove the assignment 
of November 20, 1919, and their claim would be 
allowed promptly without the necessity of going 
into the history of the transactions which took 
place in 1916 and 1917.” (Brief p. 92.) 

Whatever this argument may mean, the Dulles let¬ 
ter does exactly what plaintiff says there was no ne¬ 
cessity of doing—namely, it goes into the history of 
the prior transactions having to do with the owner¬ 
ship of the American Metal Company stock by the 
two German corporations and its seizure by the Alien 
Property Custodian, and, as Mr. Justice 0‘Donoghue 
said, 

“There was no mention of any guarantee in 1910 
or 1912, or any transfer of title or interest in 
this stock in March, 1917” (R. 59). 

It is submitted that the Dulles letter alone, writ¬ 
ten prior to the time Merton “sought and obtained 
political influence, and used money in his efforts to 
obtain these large trust funds” (Miller v. U. S., 24 
Fed. (2d) at page 356), goes far to prove the falsity 
of the allegations in the claim having to do with the 
alleged oral guarantees and oral transfer of Ameri¬ 
can Metal Company stock. 
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On February 24, 1916, the Metallgesellschaft Sold to 
Eduard Greutert, a Swiss Citizen, 20 Shares of the 
American Metal Company Stock Which the Claim of 
the Societe Suisse Alleges Was Transferred to it 4 ‘the 
Last of March, 1917.” 

Defendants offered and there was received in evi¬ 
dence, the claim dated December 4, 1920, filed by one 
Eduard Greutert, a Swiss citizen, with the Alien Prop¬ 
erty Custodian, for twenty shares of the capital stbck 
of the American Metal Company, being a part of ! the 
15,180 shares seized as the property of the Metall- 
bank (R. 364, Def. Ex. U-3). The claim contained a 
letter dated November 1, 1920, from the Metallbank to 
Messrs. Eduard Greutert & Co. which states that! on 
February 24, 1916, the Metallbank had allotted twenty 
shares of the capital stock of the American Metal 
Company to Greutert, the certificate of stock to re¬ 
main on deposit with the American Metal Company. 

In an attempt to explain away the significance of 
the Greutert claim papers, counsel for plaintiff say 
on page 136 of its brief: 

I 

I 

“The claim papers contained a letter, dated [No¬ 
vember 1st, 1920, from Metallbank to Greutert 
saying that 20 shares had been allotted to .him 
by Metallbank on February 24, 1916 (R. 364-365), 
tvhich was prior to March, 1917, when the l^rge 
block of stock was conveyed to Societe Suisse.” 
(Brief p. 136.) 

[ 

While this explanation is too weak to merit exten¬ 
sive comment, it is interesting to note that counsel 
have overlooked the fact that February 24, 1916, is 
subsequent to 1910 and 1912, when the American ^fetal 
Company stock was “mentioned” by the Metallbank 
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as constituting the security behind the alleged oral 
guarantees, and they are equally silent as to the fact 
that it was on November 1, 1920, which is subsequent 
to March, 1917, that the Metallbank wrote the letter 
contained in the Greutert claim confirming the sale 
of November 24, 1916. 

The statement made by the Metallbank in the Greu¬ 
tert claim is a complete contradiction of the assertion 
contained in the claim filed by the Societe Suisse that 
all of the American Metal Company stock owned by 
the Metallbank had been transferred to it by the al¬ 
leged oral assignment (i the last of March , 1917”. 

The fact should not be lost sight of that the Metall¬ 
bank assented to the claim of the Societe Suisse, and 
the Greutert claim is brought to the attention of the 
Court as an example of one of the many inconsistent 
and contradictory statements which were made by 
everyone connected with this matter. Parenthetically 
it is interesting to note that Greutert’s claim was dis¬ 
allowed (R. 365, Def. Ex. V-3). Evidently Greutert 
had not sought and obtained political influence when 
he presented his claim. 

The Societe Suisse Secured the Allowance of the Claims 

Through the Bribery of Miller, the Alien Property 

Custodian, and Daugherty, the Attorney General. 

We have pointed out the inconsistencies and con¬ 
tradictions contained in the claims themselves, and 
have discussed the extrinsic evidence conclusively 
proving that the claims filed by the Societe Suisse 
were false and fraudulent. It is evident, of course, 
that the claims were not prepared with any idea that 
they would be considered on their merits, and, as we 
shall show, their allowance was secured through the 
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bribery of Miller, the Alien Property Custodian, and 
Daugherty, the Attorney General, who were the offi¬ 
cers of the Government to whom was entrusted, the 
authority to allow or disallow claims. In this aspect 
of the case the evidence shows the undisputed facts 
discussed below: 

Richard Merton came to the United States in March, 
1921, and, “in the usual and probable course’’ (Mr. 
Justice O’Donoghue, R. 60) consulted Mr. John Fbster 
Dulles, an attorney in New York (R. 234) and as a 
result thereof Mr. Dulles made a study of the Trading 
with the Enemy Act, and went to Washington, wjhere 
he conferred with Mr. Williams of the Alien Property 
Custodian’s office, and with Messrs. Boggs and Sabine, 
in the Attorney General’s office, and was advised by 
these gentlemen that “there was little or no change of 
the allowance of the claim through administrative ac¬ 
tion as distinguished from a court proceeding.” Mr. 
Dulles then returned to New York and reported the 
result of his investigation to Merton (R. 292). In con¬ 
nection with Mr. Dulles’ trip to Washington, and the 
advice he received from the offices of the Alien Prop¬ 
erty Custodian and the Attorney Geeral that the (Jaim 
could not be allowed without litigation, it should be 

i 

kept in mind that Mr. Dulles presented the matter on 
the basis of the letter of December 14, 1920, to \^hich 
the attention of the Court has been invited (pp. 46-48, 
supra). 

After Merton was advised by his attorney that the 
claim would not be allowed on the basis of the facts set 
forth in the letter of December 14,1920, he got in touch 
with John T. King, “a man influential in politics” 
(R. 234), and, upon King’s advice that Mr. Duller and 
Thomas W. Miller, the then Alien Property Custodian, 
were “not on friendly terms,” he did not retain Mr. 
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Dulles to act as the attorney for the Societe Suisse 
(R. 245), and thus, at the very beginning of his nego¬ 
tiations, Merton was advised that it was necessary for 
him to present a claim on some basis other than the 
alleged “cession” of 1919. 

Merton then “spoke” to King about the claim of the 
Societe Suisse, and was advised that King “had a 
friend with whom he could bring Merton into contact in 
Washington”. At that time King did not tell Merton 
the name of his “friend”, but later on said that it was 
Jess Smith, and soon after King introduced Merton to 
Jess Smith in New York (R. 235). Smith was not a 
lawyer nor an employee of the Department of Justice; 
although he shared an office with a newspaper man in 
the Department of Justice Building, and was fre¬ 
quently in the office of Harry M. Daugherty, the then 
Attorney General. Smith and Daugherty lived to¬ 
gether and were “very close” (R. 306-7). 

Upon meeting Jess Smith, Merton explained to him 
the purpose of his visit, and asked for an introduction 
to whomever could give him information about the reg¬ 
ulations and how a “claim of this kind had to be drawn 
up and presented”, and Smith agreed to introduce him 
to Thomas W. Miller, who was then the Alien Property 
Custodian, and a few days later Miller came to New 
York and was introduced to Merton by King or Smith. 
In the presence of Jess Smith and King, Merton told 
Miller that he wanted to discuss the claim of the Societe 
Suisse with some one who could give him all the infor¬ 
mation he needed, and, as a result of his meeting with 
Miller, Merton went to Washington where he met 
George E. Williams, “a man high up in Miller’s of¬ 
fice”, where he had a conference lasting an hour or an 
hour and a half (R. 235). 

Shortly after his conference with Williams, and 
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“ after writing down very carefully what he had 
heard”, Merton returned to Germany. He came hack 
to the United States in July, 1921, with the claim of the 
Societe Suisse, and delivered the claim papers to King 
or Smith in New York, and it was probably 4 ‘Smith 
who took them to Washington”. Soon after, he was 
notified “that he had put up the claims in the wrong 
way and not as they had told him.” Merton then went 
to Washington and had a second conference with [Wil¬ 
liams, who explained that Merton had presented the 
claim of the Societe Suisse as a “debt claim” and not 
as an “ownership claim” (R. 236). Merton’s confer¬ 
ence with Williams in July, 1921, lasted about two Ifours 
(R. 238), and on that same occasion he met Assistant 
to the Attorney General Goff, and Adna R. Johnson of 
the Attorney General’s office. He visited with thd two 
officials last named for about ten minutes, but did not 
discuss the details of the claim with them, and he had 
no other conversation with them about the claini (R. 
237). | 

The claim papers, which had theretofore been form¬ 
ally filed in the office of the Alien Property Custodian, 
were removed from the records of that office and re¬ 
turned to Merton, who took them back to Germany 
and then to Switzerland. The removal of the claim 
papers from the files of the Alien Property Custodian 
and their subsequent alteration was a felony finder 
Sections 128 and 129 of the Criminal Code. (18 USCA 
234, 235.) In this connection see page 27, siipra , 
as to the fact that it was not until after Merton had 
had his second conference in the Alien Property Cus¬ 
todian’s office and not until the withdrawal and alter¬ 
ation of the first claim filed, that “annex 19” to the 
claim (R. 186) was prepared. As has been pointed 
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out, 4 ‘annex 19” is the agreement, dated August 31, 
1921, and is the first written instrument wffiich makes 
any mention of the alleged oral transfer of American 
Metal Company stock “the last of March, 1917.” 

Merton returned to the United States in September, 
1921, and, either through King or Smith, sent new 
claim papers to Washington (R. 238), and, after deliv¬ 
ering the claims to King or Jess Smith, he went to 
Washington to answer any questions that might be 
asked (R. 239). The claims, one of which comprises 
over one hundred pages of the Transcript of Record 
in this case, and, as pointed out above, which were 
loaded with hopelessly conflicting and inconsistent 
statements, were filed in the office of the Alien Prop¬ 
erty Custodian on September 20, 1921. The next day, 
September 21, 1921, George E. Williams dictated let¬ 
ters recommending the allowance of the claims, and 
said letters, signed by Thomas W. Miller, Alien Prop¬ 
erty Custodian (R. 222-225, Def. Ex. 0 and P), and the 
claims, were transmitted to the Attorney General on 
that date. Two days later, on September 23, 1921, 
Adna R. Johnson, Jr., dictated two letters of allowance 
(R. 225-7, Def. Ex. Q and R), which were signed by 
Guy D. Goff, and the letters, orders of allowance, and 
claims were sent back to the Alien Property Custodian 
R. 220). Adna R. Johnson, Jr., was an attorney in the 
office of the Attorney General and Mr. Goff was the 
Assistant to the Attorney General. (R. 237.) Plain¬ 
tiff states in its brief that the 

“uncontradicted evidence in this case shows that 
the claim had been under discussion for many 
months between Merton and the Government of¬ 
ficials who were in immediate charge of the case, 
being the same officials who finally recommended 
the allowance of the claim.” (Brief p. 100.) 





On the contrary, “the uncontradicted evidence in 
this case shows” that Merton only discussed the claims 
with Williams, of the Alien Property Custodian’s! of¬ 
fice for one and one-half hours in his first conference 
in March, 1921 (R. 235), and for two hours at his second 
conference in July, 1921 (R. 238). There is no evidence 
that Merton left any documents with Williams in 
March, or that Williams took any notes or made any 
memoranda of what Merton had told him. Conse¬ 
quently, from March until July, when the first Claim 
papers were filed by King or Jess Smith, no Govern¬ 
ment officer had anything before him in relation to the 
claim that could be considered. Merton’s testimony is 
that soon after the first claim papers were filed in July, 
1921, by King or Jess Smith, he was “notified that he 
had put up the claims in the wrong way, and riot as 
they had told him”, and that he thereupon went to 
Washington, and discussed the claims with Williams 
for two hours. (R. 236-8.) It is unnecessary to com¬ 
ment on Merton’s meeting with Goff and Johnson, in 
the Attorney General’s office, for the reason that he 
only saw them for about ten minutes and did not discuss 
the details of the claims with them (R. 237). In July, 
1921, after his two-hour conference with Williams, 
Merton was allowed, in plain violation of lay, 12 to 
withdraw from the files of the Alien Property Custo¬ 
dian the claims which had been formally filed a day or 
so before by King or Jess Smith (R. 237), so that from 
July, until September 20, 1921, when the claims id con¬ 
troversy here were filed, there was nothing in tlie files 
of the Alien Property Custodian, or of the Attorney 

General, relating to the claim. Consequently, there is 
_ 

“ 18 USCA 234, 235, Criminal Code, Secs. 128, 129. 


i 
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no basis of fact for the assertion set forth on page 113 
of the plantiff ’s brief that 

“From March until September, 1921, the claims 
of Societe Suisse were being dicussed with and 
considered by various officials in the office of the 
Alien Property Custodian and Department of Jus¬ 
tice (R. 231-239).” 

It is respectfully submitted that the uncontradicted 
evidence in this case amply justified the comments of 
the trial court that 

“The Court cannot lose sight of the fact that 
this claim ivas presented to the Alien Property 
Custodian on September 20, 1921, and then was 
finally passed upon by the Alien Property Custo¬ 
dian on September 21, 1921, and was, two days 
later, on the 23rd of September, 1921, finally 
passed upon and approved by the Attorney Gen¬ 
eral of the United States and orders immediately 
issued for the payment of the round sum of 
$7,000,000 or thereabouts.” (R. 60.) 

Plaintiff complains in its brief (Brief, p. 100) of 
the language used by Mr. Justice O’Donoghue quoted 
above, and makes the unjustified criticism of the trial 
judge that he was influenced by the decision of the Cir¬ 
cuit Court of Appeals in the Miller case, in which it was 
said: 


“It is indeed suspicious that a claim of this mag¬ 
nitude, both in money and allegations, could have 
been seriously studied or investigated in but a day 
in the Alien Property Custodian’s office, and but 
two days in the Attorney General’s office, * * * No 
investigation is recited in the letters of the Cus¬ 
todian transmitting it to the Attorney General, or 
the Attorney General returning it approved to the 
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Custodian. ’’ (Miller v. United States, 24 Fed. 

(2d) at page 357.) | 

As to the plaintiff’s unfounded charge that the trial 
court was improperly influenced by the Miller case, 
see pages 120-123, infra . 

Plaintiff states on page 111 of its brief that no 
charges have ever been made against Williams, of the 
Alien Property Custodian’s office, and Goff and John¬ 
son of the Attorney General’s office, who prepared the 
letters and orders of allowance. The plaintiff argues 
in effect that because certain subordinate officers ih the 
organizations of the Alien Property Custodian and At¬ 
torney General participated in the allowance of the 
claim, and because those individuals were not inducted 
and convicted for conspiracy in that connection, it must 
be assumed that the allowance was not made at the in¬ 
stance of Miller and Daugherty, and that the fraudu¬ 
lent conduct of the latter cannot affect the validity of 
the allowance. Quite aside from the fact that this ar¬ 
gument flies in the face of the decision of the Cohrt of 
Appeals for the Second Circuit in the criminal case 
[for example, the statement of the Court that “ A! jury 
might well consider whether Williams was influenced 
by the plaintiff in error (Miller) in his participation in 
passing the claim,” (Miller v. United States, 24 Fed. 
(2d) at page 356)], it is perfectly clear that the partici¬ 
pation of subordinates can have no legal effect [upon 
the matter, because the statutes and Executive Orders 
placed the responsibility in this connection squarely 
upon Miller as Alien Property Custodian, and upon 
Daugherty as Attorney General. Moreover, the fact that 
none of these subordinates was shown to have received 
illegal compensation for their services does not alter 
the established fact that the claim did not receivb suffi- 
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cient investigation at their hands, and that, had they 
acted honestly and conscientiously, the claim on its 
face would have indicated to them that a more thor¬ 
ough investigation was required. 

Furthermore, the uncontradicted evidence in this 
case shows that in 1921 it was the procedure in the 
office of the Alien Property Custodian, that when a 
claim was filed it went first to the Claims Division, 
where a docket record w'as made, and that then it 
would be assigned to an attorney in that division. After 
a claim had been filed it was the usual office procedure 
for the Claims Division to make an inquiry of the 
other divisions in the Alien Property Custodian’s office, 
but that was not done in this case (R. 360). The rea¬ 
son why the claim of the Societe Suisse did not follow 
the usual procedure is, of course, apparent, because, 
prior to, and during the one day that the claim was 
pending in the office of the Alien Property Custodian, 
any inquiry made of the other divisions would have 
disclosed various letters referring to the Bruere-Beaty 
negotiations and contract of May 11, 1918, (R. 361, 
Def. Ex. R-3; fe. 363, Def. Ex. S-3), (which, as the 
Court of Appeals in the Miller case said, “were addi¬ 
tional proof contradicting the claim of the Swiss cor¬ 
poration”), and would also have disclosed the Greu- 
tert claim (R. 364, Def. Ex. U-3), which the Circuit 
Court of Appeals in the Miller case said 

“At least * * * gave notice to the Custodian that, 
as late as November, 1920, the Metallbank was 
asserting title to part of the stock which Merton 
was representing as having been verbally assigned 
to the Swiss corporation.” 

In view of that situation it is only logical to conclude 
that Williams, who prepared the letters recommending 
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the allowance, was influenced by his superior, Miller, 
and that Johnson, who prepared the letters of allow¬ 
ance, was influenced by his superior, Daugherty. jMr. 
Goff, who was the Assistant to the Attorney General 
and who actually signed the letters of allowance, inay 
have relied on his subordinates. In this connection the 
fact must be kept in mind that it was the subordinates 
who expedited the allowance of the claim with such 
unprecedented speed, and who neglected to followj the 
established custom of making inquiries of each division 
in the Alien Property Custodian’s office when a claim 
'was filed. 

Upon being notified by King or Jess Smith that 
the claim had been allowed, Merton urged King to! get 
in touch with Smith “to find out how quickly the majtter 
could be finished up”, and he was advised by King 
that the checks in payment of the claim would be 
brought to New York (R. 239). 

A day or so later Miller, the Alien Property Custo¬ 
dian, secured check No. 5117 from the Treasury of the 
United States, drawn in the name of the National City 
Bank of New York, as attorney in fact for the Societe 
Suisse, from the account of the Metallbank, Trust No. 
731, in the amount of $2,953,622.68, and check No. 5116, 
drawn in the name of the National City Bank, as attor¬ 
ney in fact for the Societe Suisse, from the account of 
the Metallgesellschaft, Trust No. 945, in the amount of 
$3,500,357.29 (R. 220). | 

After securing the two checks from the Treasury, 
Miller took them personally to New York, 'where he 
met Merton, King and Jess Smith at a dinner arranged 
by Merton at the Ritz-Carlton Hotel, and at that time 
and place he delivered the checks, totaling $6,453,97^.97, 
to Merton, who, in celebration of the occasion, pre- 


i 
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sented MMer, King and Smith with $200 gold cigarette 
cases (R. 240). 

Plaintiff complains (Brief, pp. 106 and 110) that the 
trial court was entirely unjustified in its comments 
relative to the manner in which Miller delivered the 
checks to Merton when the court said— 

i ‘The Court cannot overlook the remarkable 
thing that the Alien Property Custodian could go 
to New York and have a dinner with Merton, the 
representative of the plaintiff, and with King, em¬ 
ployed by Merton to represent the plaintiff, and 
with Jess Smith, the intimate and confidential 
friend of the Attorney General of the United 
States. It was a strange place, to say the least, 
for a public official of the United States Govern¬ 
ment to undertake to deliver tvro checks totaling 
over $6,000,000 to a foreigner whom he had met 
only casuallv and onlv in an official manner.’’ 
(R.60.) 

Plaintiff’s only explanation of this circumstance is 
the almost incredibly lame suggestion that 11 the checks 
were unusually large so that it might he inadvisable to 
place them in the mail” (Brief, p. 106; italics sup¬ 
plied), and that ‘ 4 Miller did not expect to receive a 
payoff at the dinner party because the checks were pay¬ 
able to the National City Bank and the bonds (which it 
is admitted Miller received) were not sent to New York 
until several days later.” (Brief p. 110.) However, 
Mr. Justice O’Donoghue’s remarks as to this circum¬ 
stance, which he made after an independent considera¬ 
tion of the evidence in this case, is in entire conformity 
with that of the Court of Appeals in the Miller case 

when that Court said,— 

! 

I 

“It was an unusual errand and an extraordinary 
assemblage of these men at a hotel, at which the 




plaintiff in error (Miller), in person delivered 
such a large sum of money over a dining ta|ble. 
It was indicative of the scheme which existed. 77 
{Miller v. U. S., 24 Fed. (2d) at p. 357.) 

j 

“The scheme which existed 77 was, of course, the un¬ 
derstanding between all of the parties involved in ilhis 
transaction that Miller and Daugherty were to receive 
a bribe in consideration of the allowance of the claim 
of the Societe Suisse. 

That this bribe was paid is shown by uncontradicted 
proof of the following circumstances: 

A portion of the proceeds of the sale of the American 
Metal Company stock had been invested in Liberty 
Bonds (R. 219), and at the time Miller secured the tpwo 
checks from the Treasury, aggregating $6,453,979.97, 
he also secured Second and Fourth 4*4 United States 
Liberty Bonds of a par value of $234,350 from the Re¬ 
count of the Metallbank, and Second and Fourth 4% 
United States Liberty Bonds of a par value of $280,^00 
from the account of the Metallgesellschaft, and de¬ 
livered them to the Riggs National Bank in Washing¬ 
ton with instructions that they be forwarded to the 
National City Bank in New York (R. 221). The nutn- 
bers of said bonds are set forth at pages 221-222 of 
the Transcript of Record. 

On September 29, 1921, Merton, as the attorney in 
fact for the Societe Suisse (R. 241, Def. Ex. A), caused 
the National City Bank to deliver $391,000 of the Lib¬ 
erty Bonds described above to the office of Goldman 
Sachs & Co., bankers in New York, where he gave iis 
receipt for them (R. 241-4, Def. Ex. B and A-l). 

At the time Merton first consulted King, he pajid 
King a “retainer 77 of $50,000 (R. 245). King was 
present in the office of Goldman Sachs & Co. when the 
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$391,000 in Liberty Bonds were delivered to Merton, 
and the latter, after signing the receipt, delivered the 
bonds to King. This was done in compliance with an 
44 understanding’’ between Merton and King to the 
effect that King was to get d% of the amount recovered 
from the Alien Property Custodian if such recovery 
was made within a limited time (R. 244). In connec¬ 
tion with Merton’s association with King the fact 
should not be lost sight of that King was retained on 
the basis of his political influence (R. 234), and after 
he had advised Merton that Miller and Mr. Dulles, the 
attorney first consulted by Merton, were 4 4 not on 
friendly terms” (R. 245). From these circumstances, 
and from the form in which the claim was prepared, it 
is obvious that what Merton wanted , and what he got 
in King , was some one who could put a claim through 
the offices of the Alien Property Custodian and the 
Attorney General without consideration of its merits , 
and the trial court commented on the 44 services” ren¬ 
dered by King to Merton as follows: 

4 4 This Court will not detail the events that took 
place between about April, 1921, and October, 
1921, a period of about six months, except to say 
that the plaintiff in this case paid King over 
$400,000 for services not of legal nature, because 
King was not a lawyer, and for services that in¬ 
volved work only on a few days of those few 
months, and only on a few hours out of those few 
days.” (R. 60.) 

In the preparation of the Transcript of Record the 
plaintiff, in order to save expense, and with the consent 
of the defendants, omitted from the record the stipula¬ 
tion identifying exhibits wLich traced $49,000 par value 
of the Liberty Bonds, or the proceeds thereof, into the 
possession of Miller, and $40,000 par value of said 





63 


bonds, or the proceeds thereof, into the possession of 
Daugherty, and substituted therefor the follo^ying 
statement: 

“Thereupon counsel for defendants offered and 
there were received in evidence, over plaintiff’s 
objection upon the grounds hereinafter stated, cer¬ 
tain Stipulations marked Defendants’ Exhibits S, 
T, U, V, W, X, Y, Z, A-l, B-l, C-l, D-l, E-l, F-l, 
G-l, H-l, 1-1, J-l, K-l, L-l, M-l, N-l, 0-1, P-1, 

Q-l, R-l, S-l, T-l, U-l, Y-l, W-l, X-l, Y-l, j Z-l, 

A-2, B-2, C-2, D-2, E-2, F-2, G-2, H-2, 1-2, K-2, 

L-2, M-2, N-2, 0-2, P-2, Q-2, and R-2, to wjhich 

were attached various documents and papers, iden¬ 
tified by various witnesses as having been taken 
from brokerage house, banks, and financial insti¬ 
tutions in New York, Philadelphia, Wilmington, 
Delaware, and Ohio, which, subsequently to 1921, 
traced into the personal accounts of Thomas W. 
Miller, Liberty bonds of the par value of $49,000, 
or the proceeds thereof, which had been part of the 
numbered bonds of the par value of $391,000 de¬ 
livered by Merton to King on October 1, 1921, as 
shown by Merton’s testimony and Defendants’ Ex¬ 
hibit B, with Defendants’ Exhibit A-l thereto at¬ 
tached, said bonds having been part of the ljium- 
bered bonds delivered by the Alien Property Cus¬ 
todian through Riggs National Bank, National 
City Bank and Goldman, Sachs & Company to 
Richard Merton, as shown on Plaintiff’s Exhibit 3. 

“Said Exhibits and testimonv of Milford H. 
Smoke, S-2, T-2, U-2, V-2, W-2, X-2, Y-2, Z-2, A-3, 
B-3 and C-3 (To all of which plaintiff objected 
upon the grounds hereinafter stated), subsequent¬ 
ly to 1921 also traced into the personal accounts of 
Harry M. Daugherty certain Liberty bonds of the 
par value of $40,000, or the proceeds thereof, said 
bonds being part of the numbered bonds of the 
par value of $391,000 above described.” (295-6.) 
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“As illustrative of said stipulations”, only one out of 
the many is set forth in its entirety in the Transcript 
of Record (R. 296-7). That particular stipulation hap¬ 
pens to identify an “application for exchange of Lib¬ 
erty Bonds”, dated February 5, 1923, which was con¬ 
tained in the records of the Federal Reserve Bank at 
Philadelphia. From the statement contained in the 
record quoted above, and the stipulation printed as an 
illustration , plaintiff argues that “so far as the record 
discloses none of the bonds were thus traced (into the 
possession of Daugherty and Miller) sooner than 
1923,” (Brief p. 98). 

The comments made repeatedly in plaintiff’s brief 
(see pp. 13, 98, 99, 100 and 132) with respect to these 
exhibits, appear to be calculated to give the erroneous 
impression (1) that these exhibits concern transactions 
in the bonds after they left King’s hands and before 
they reached the hands of Daugherty and Miller, and 
(2) that the bonds were not delivered to Daugherty and 
Miller by King prior to 1923. 

For example, the plaintiff’s brief (p. 13) contains 
the following statement: 

4 4 The bonds did not start on their way to Miller 
and Daugherty until 1923, nearly two years after 
allowance of the claim in 1921, and it is entirely 
probable that such delayed possession had no 
connection whatever with earlier allowance of 
appellant’s claim (R. 285-296).” [Italics sup¬ 
plied.] 

If plaintiff intends (and it would seem that it does) 
to base such an argument upon these exhibits, they 
should have been reproduced in the Transcript of 
Record. Certainly the decision of the trial court 
should not be attacked with regard to evidence not 
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certified in full to this Court. However, plaintiff can¬ 
not well deny that the exhibits actually disclose (1) 
that Miller and Daugherty sold, in various amounts, 
the bonds delivered to them after they had been given 
to King by Merton; (2) that such transactions were 
commenced by Miller within seven months after the 
allowance of the claim (Defendants’ Exhibit N-l), 
and by Daugherty in 1923; and (3) that the proceeds 
of such sales went into their personal accounts. That 
is, the exhibits trace the bonds, from the hancls of 
subsequent purchasers, back into the hands of Miller 
and Daugherty; it being agreed that these were the 
same bonds which were previously given to Kiijg by 
Merton. While the exhibits do not disclose the date 
upon which Miller and Daugherty first received the 
bonds, it is certain that such date must have been 
prior to the time the bonds were thus disposed |>f by 
them. In other words, Miller and Daugherty received 
the bonds at some time after the date of the allowance 
of the claim, and before the time they chose to dis¬ 
pose of them. Compare Mammoth Oil Co. v. United 
States, 275 U. S. 13, at pages 47 and 51. 

If there should be any question about the hbove 
statement, we suggest that, prior to the argufnent, 
the plaintiff should supplement the record with the 
original exhibits, and we hereby offer to consent to 
an appropriate order certifying the same to this Court. 
That the trial judge had no misunderstanding o^ this 
situation, is shown by the statement of the Court 
that— ! 


“It is again a very strange thing that about $40,- 
000 of these bonds are traced directly or indi¬ 
rectly, but with certainty, to the Attorney' Gen- 


I 

| 

I 


i 
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eral, Harry Daugherty, and about $40,000 to the 
Alien Property Custodian, Miller.’’ (R. 61.) 13 

The Supreme Court of the United States had a like 
reaction to similar circumstances in the case of Mam¬ 
moth Oil Co. v. United States , 275 U. S. 13, 50, where 
the Court said through Mr. Justice Butler: 

“And the clandestine and unexplained acquisi¬ 
tion of these bonds by Fall [substitute Miller and 
Daugherty] confirms the belief, generated by 
other circumstances in the case, that he was a 
faithless public officer. There is nothing in the 
record that tends to mitigate the sinister signifi¬ 
cance attaching to that enrichment.” (Italics 
supplied.) 

Ignoring, as not worthy of consideration, plain¬ 
tiff’s naive argument that if Miller had accepted a 
bribe for recommending the allowance of the claim 
he would have insisted on more than $49,000- (Brief 
p. 100), we insist that “ there is nothing in the record 
that tends to mitigate the sinister significance attach¬ 
ing to the enrichment” of Miller and Daugherty . 
And, in closingthis phase of our discussion of the evi¬ 
dence we submit that the trial court was entirely jus¬ 
tified in saying: 

“Weighing all of that evidence, considering all 
the facts and circumstances of the case, the Court 
concludes from those facts, and finds as a con¬ 
clusion of fact, that title to the American com¬ 
pany’s stock did not pass from the German com¬ 
panies to the Swiss company, and that the Ger¬ 
man companies were the owners of the stock in 

“The statement of the Court that Miller got $40,000 of the bonds 
is a misprint, since it was stipulated (R. 295-6) that $49,000 par 
value of the bonds, or their proceeds, were traced into the personal 
accounts of Miller. 
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the American company in 1921, # * *” (R. 
59). The Court concludes that fraud has been 
shown in the claim that the plaintiff made before 
the Alien Property Custodian, and that that fraud 
resulted in the Government of the United States 
States turning over the sum of about $7,000,000, 
approximately, to the plaintiff. ” (R. 61.) 

i 

CHRONOLOGY OF EVIDENCE PRODUCED 

AT THE TRIAL. 

The trial of this case in the court below began on 
January 18, 1937 and ended January 27, 1937. The 
evidence vras presented as follows: 

| 

(a) The Plaintiff's Case. j 

The plaintiff's evidence in chief consisted solely 

of the introduction in evidence- of the claims 14 , includ- 
_____ — 

14 In connection with the offer of the claims in evidence, the! fol¬ 
lowing colloquy occurred (R. 94-96): | 

“Mr. Toole: As I understand it, these proposed exhibits are of¬ 
fered merely as the claim which was filed, which was considered 
and acted upon and allowed. I have no objection to it being offered 
for that purpose, but, as I stated before, if the claim is offered to 
prove any of the facts set forth in the affidavits attached to the 
claim, I will object. 

• * * ♦ * * • 

“Mr. Craighill: We offer them for all purposes of this case, and 

you may state such objections as you please now or later. 

• * * * * • • 

“The Court: They are admissible in evidence. If you want to offer 
any evidence in support of or in denial of what is set forth in these 
papers, you may do so. Because you want to deny what Some 
of these papers may contain, as to the truth of them, is a mhtter 
of evidence on your part and not a ground for the Court to refuse to 
admit them in evidence. 

• * * • * • | • 

“Mr. Toole: * * * The defendants want this claim in evidence, 
so far as that is concerned, because the Court would have no intel¬ 
ligent conception of what this case is about otherwise. 

• * * * * * I * 

“The Court: I am admitting it in evidence now. It is offered in 
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ing supporting papers, (R. 97-216), filed with the Alien 
Property Custodian in 1921 and the stipulation as 
to undisputed facts (R. 217) to which were annexed 
the letters recommending allowance of the claims, 
signed by Thomas W. Miller, Alien Property Cus¬ 
todian (R. 222-24), together with the letters and or¬ 
ders of allowance from the Department of Justice. 
(R. 225-30.) Thereupon the plaintiff closed its evi¬ 
dence in chief. (R. 231.) 

(b) The Defendants’ Case. 

The principal items of evidence offered by the de¬ 
fendants mav be summarized as follows: 

w 

1. Deposition of Richard Merton (R. 231-67). Al¬ 
though a hostile witness, and in fact a party plaintiff 
in interest (see, for example, R. 291), it was deemed 
desirable to obtain the deposition of Richard Merton 
in order to get into the present record the testimony 
given by him at the trial of Thomas W. Miller, former 
Alien Property Custodian, and Harry M. Daugherty, 
former Attorney General, for perpetration of fraud 
upon the United States in connection with the allow¬ 
ance of the claims involved in the instant suit (R. 234). 
The plaintiff’s cross examination was made under an 
agreement that, in so far as it exceeded the proper 
scope of cross examination, Merton should be consid¬ 
ered plaintiff’s witness. (R. 247-8.) So much has 
already been said about this witness that it is not 


evidence as the official record, or part of the official record, of a 
public department here, the Alien Property Custodian, and I am 
admitting it as official papers from the files and the records in¬ 
volved in this case. 

“Mr. Toole: That is what it is. Your Honor, and there is no objec¬ 
tion to that. 

“The Court: I admit it.*' 


deemed necessary to further describe his connection 
with the case at this point. 

2. The Deposition of Henry Bruere (R. 267-83). This 
witness was Vice President of the American Metal 
Company in 1917 and 1918. He went to Switzerland 
in 1918 in company with Julian Beaty, and negotiated 
a contract with the two German corporations for the 
purchase of the American Metal Company stock. l|he 
contract itself was offered and received in evidence 
(Defendants’ Exhibit G, R. 278). 

3. The Deposition of Carl M. Loeb (R. 283-91). This 

witness was the President of the American Metal Com¬ 
pany in 1917. He identified the reports filed with the 
Alien Property Custodian, which disclosed that the 
stock in question was owned by the two German cor¬ 
porations according to the records of the American 
Metal Company. These reports were offered and re¬ 
ceived in evidence (Defendants ’ Exhibits J and K, R. 
283-90). j 

4. The Deposition of John Foster Dulles (R. ^91- 
295). This witness is an attorney of the New Ybrk 
bar. He was retained by Richard Merton in 192lj to 
represent the Societe Suisse with respect to the claims 
it contemplated filing with the Alien Property Custo¬ 
dian. His professional privilege as attorney had been 

waived in the criminal trial and was again waived in 

| 

this case (R. 291). The extent of his connection With 
the matter was that he went to Washington and con¬ 
ferred with the officials of the Alien Property Custo¬ 
dian’s office and the Department of Justice, and was 
advised that litigation was the claimant’s only re¬ 
course, but he was not employed by the Societe Suisse 
for such purpose. This witness identified, and tljiere 
was received in evidence, a letter addressed to hint by 
the Societe Suisse stating that it had acquired itd in- 
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terest in the property in question from the German 
corporations on November 20,1919. (Defendants’ Ex¬ 
hibit N, R. 293.) 

5. Certified Copies of Ten Communications (R. 299- 
303) between the Alien Property Custodian’s Office and 
the War Trade Board , etc., relating to the Bruere- 
Beaty contract (mentioned in Paragraph 2 above). 

6. Sixty-three Exhibits , consisting of records of 
banks and brokerage houses in several cities and states, 
the authenticity of which had been stipulated by the 
plaintiff, and which proved that $49,000 of the Liberty 
Bonds delivered to the plaintiff upon the allowance of 
its claim went into the personal accounts of Thomas W. 
Miller, then Alien Property Custodian, and also $40,- 
000 of the same bonds went into the personal accounts 
of Harry M. Daugherty, then Attorney General. These 
facts are so conclusively proved by the exhibits, that, 
rather than ihcur the expense of reproducing them in 
the transcript of record, the plaintiff has stipulated 
that they actually do trace the bonds into the personal 
accounts of Miller and Daugherty (R. 295-6). 

7. Testimony of Dr. Victor-Emil Scherer (R. 303). 
This witness is a Swiss attorney who was qualified 
as an expert on Swiss law. He testified that under the 
laws of Switzerland a corporation could not guarantee 
the value of its own stock but could guarantee the value 
of the stock of another corporation which it sold; that 
under the Swiss Federal Law a transfer of stock can 
be effected only by the manual delivery of the stock 
certificate—if they are bearer stocks, “Or if they are 
made out in a name, by the delivery of the stocks and 
endorsement; that there need not be a writing to trans¬ 
fer title to stocks in Switzerland, but actual delivery 
has to take place” (R. 306). 

8. Testimony of W. Frank Gibbs (R. 306). This wit- 
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ness testified that he was the secretary of Attorney 
General Daugherty, and that he knew Jess Smith, and 
testified as to the close relationship between them. 15 
This witness also identified Daugherty’s signature on 
certain of defendants’ exhibits mentioned in Para¬ 
graph 6 above. j 

9. Testimony of Ernst-Theodor Arndt (R. 307). This 
witness was qualified as an expert translator of the 
German language and law and identified four annual 
reports of the German corporations which were offered 
and received in evidence. (Defendants’ Exhibits N-3, 
0-3, P-3 and Q-3: R. 310-357.) These reports contain 
statements which tend to show that the German cor¬ 
porations considered the American Metal Compjany 
stock to be their own property as late as the year 
1918, and that the Societe Suisse, being a stockholder 
in the German companies, had knowledge of such re¬ 
ports through its representative, Alfred Merton, atj the 
annual stockholder meetings of the German corpora¬ 
tions. Thev further disclose that Alfred Merton was 
an officer of the German corporations as well as of the 
Societe Suisse. 

10. Tine Testimony of Heinrich Kronstein (R. 358). 
This witness was qualified as an expert on German 
law, and testified that under German law a corpora¬ 
tion could not guarantee the value of its own Stock 
and the rate of its dividends, and that “if another Ger¬ 
man company gives a similar guarantee, not a guhran- 

10 Counsel for plaintiff objected to Gibbs’ testimony, but the' Court 
admitted it after making the following comment (R. 307): 

“I am allowing you great latitude, but just remember that the 
Court is not going to find .fraud from that, no matter how fraudulent 
the Attorney General may have been in the matter or how fraudulent 
Jess Smith may have been or how fraudulent Mr. King ma^ have 
been. You can take up the Court’s time showing corruption on the 
part of the public officials, but unless you introduce testimony to 
bring it to the attention of the plaintiff or its officials, the Court 
cannot give any great consideration to it” 


i 


I 
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tee of its own shares, but a guarantee of the shares of 
the company that was issuing the stock, the entire guar¬ 
antee would be invalid because Section 139 of the 
German Civil Code, No. 14, establishes that the whole 
contract is voi<} if a part of the contract i ^oi^^ unless 
the parties say that the whole contract mvm v &3 the 
invalid part” (R. 359). 

11. Testimony of Paul Smith ( R. 360). This witness 
was employed by the Alien Property Custodian in 1921, 
and testified that the regular office procedure with re¬ 
spect to the filing and handling of claims in that office 
was not followed with respect to the claims here in 
question. He also identified certain letters pertaining 
to the Bruere-Beaty contract of 1918 (mentioned in 
Paragraphs 2 and 5 above), which were in the files of 
the Alien Property Custodian at the time the claim 
was allowed. (Defendants’ Exhibits R-3, S-3, R. 
261-3.) 


12. There was also offered and received in evidence 
the indictment in the case of United States v. Miller, 
et al., which, with the consent of defendants, was 
stricken at the close of evidence (R. 368). The defend¬ 
ants also offered in evidence, but withdrew such offer, 
after the indictment had been stricken, a certified copy 
of the opinion of the Court of Appeals for the Second 
Circuit (24 F. (2d) 353) in the same case (R. 368). 

Whereupon the defendants rested. (R. 368.) 


(c) Plaintiff's Rebuttal Evidence. 


The plaintiff’s rebuttal evidence was as follows: 

1. Testimony of Robert Per ret, who qualified as an 
expert on Swiss law and whose testimony, generally, 
agreed with that given by Dr. Scherer. (R. 368-82.) 

2. Testimony of William J . Tophen, who qualified 
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as an expert on German law. His testimony agreed 
with Dr. Kronstein’s. Topken also testified: 

“that the commercial register is a register kept by 
the District Court to accept certain reports ahd 
records of corporations so that third parties are Al¬ 
ways in a position to acquaint themselves with the 
condition of a corporation and can ascertain who 
may sign on behalf of a corporation; that annual 
reports, after having been approved by the stock¬ 
holders’ meeting, are filed with this commercial 
register; * * * it is only customary to mention 
essential transactions and details, if essential, hot 
otherwise.” (R. 383.) 


3. Letter from United States Attorney Buckner to 
Martin W. Littleton , Merton’s then attorney, da^ed 
March 9, 1927. This letter expressed gratitude that 
Merton had voluntarily testified at the trial at which 
Miller was convicted and stated, 


“Although I never gave Merton any promises or 
assurances of any kind or character, it was per¬ 
fectly proper for you to assume that * * * his Vol¬ 
untary assistance * * * would free him from action 
on the part of the Government by way of civil suits 
or attachment proceedings.” (R. 388.) 


4. Plaintiff offered in evidence certain preliminary 
litigation memoranda prepared by Messrs. Rhodes and 
Marcum of the Department of Justice , recommending 
that there was no evidence which would justify the 
Government in resisting the present claim. (R. $93- 
443.) The Court sustained defendants’ objection to 
the Rhodes-Marcum report. 16 


“See the colloquy at pages 390-393 of the Transcript of Record in 
this respect. See, also, the discussion of the admissibility of these 
documents, pp. 101-103, infra. 


I 
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5. Deposition of Carl E . Newton, who was an Assist¬ 
ant District Attorney in New York under Buckner. 
(R. 444-455.) Newton testified that he had wrorked on 
the Miller case when he was in the employ of the Gov¬ 
ernment, and that the District Attorney’s office arrived 
at the conclusion (not ‘ * that Merton was not a party to 
the fraud” (R. 252), but) that it would be impossible to 
prosecute Merton and his foreign associates, and for 
that reason the indictment then pending against Mer¬ 
ton was quashed. Newton also testified that at that 
time a civil case against the Societe Suisse was being 
prepared, and that Mr. Simpson, Assistant District At¬ 
torney, went to Europe in company with Mr. Littleton, 
plaintiff’s then attorney, and, as obvious hearsay, that 
Simpson there used the pressure of a potential civil 
suit as a means of influencing and persuading Merton 
to come to this country and testify as a witness against 
Miller and Daugherty. Newton testified that at that 
time there were no suits pending against the Govern¬ 
ment by the Societe Suisse or any of its associates. The 
defendants objected to the introduction in evidence of 
the Newton deposition, and the Court said that it would 
let it in “just for showing the good faith of the United 
States in filing and prosecuting the counterclaim.” 
(R. 456.) 

6. The deposition of C. Frank Reavis, which was let 
in evidence under the same circumstances as the New¬ 
ton deposition and which largely followed Newton’s 
testimony. (R. 456-459.) 

7. Plaintiff offered to put Mr. Julian B. Beaty, one of 
its counsel, on the witness stand for cross-examination 
by the defendants. This offer was accepted by the de¬ 
fendants and Mr. Beaty testified as to his trip to Eu¬ 
rope in 1918 with Mr. Bruere, and he also testified that' 
two gentlemen attended the conferences in Basle, Swit- 
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zerland, which were held in the office of the Swiss B^nk 
Corporation, and who he later discovered were officers 
of the Societe Suisse. However, he said that these gen¬ 
tlemen never asserted that the Societe Suisse had any 
claim to the American Metal Company stock, wltich 
was then the subject of the negotiation between the 
Americans and Germans, and that he did not discover 
until a long time afterwards that these gentlemen were 
officers of the Societe Suisse. (R. 459-461.) 

I 

The surrebuttal evidence introduced by the defend¬ 
ants (R. 462-465) is discussed at page Ife, infra. 

Thereupon counsel for plaintiff and counsel for de¬ 
fendants announced that all of the evidence was closed. 
(R. 466.) 

i 

Plaintiff^ Failure at the Trial to Sustain Its Burden of 
Going Forward with the Evidence. 

! 

As noted above the only “evidence” introduced! in 
chief by the plaintiff, as to the disputed facts, consist¬ 
ed of its claim papers, the letter from the office of the 
Alien Property Custodian recommending allowance, 
and the papers formally allowing the claim. Whether 
this was sufficient to establish even a prima facie case 
is unimportant now. What is important is that the 
plaintiff could not reasonably have expected to tely 
exclusively upon this “evidence” and upon the testi¬ 
mony of Richard Merton , elicited on “cross-examines 

I 

tion” when the case came on for trial , if there was 
any other evidence supporting its position . 

Without suggesting that land patent cases are strict¬ 
ly analogous to the case at bar [Cf. Plaintiff’s brief, 
pp. 119-123; and pp. 145-147, infra], we feel that the 
statement of the Supreme Court in Moffat v. United 
States, 112 U. S. 24, 30-31, has direct application here. 
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In that case Mr. Justice Field, speaking for the Court, 
said: 


“* * * The presumption as to the regularity of 
the proceedings which precede the issue of a 
patent of the United States for land, is founded 
upon the theory that every officer charged with 
supervising any part of them, and acting under the 
obligation of his oath, will do his duty, and is in¬ 
dulged as a protection against collateral attacks of 
third parties. It may be admitted, as stated by 
counsel, that if upon any state of facts the patent 
might have been lawfully issued, the court will 
presume, as against such collateral attacks, that 
the facts existed; but that presumption has no 
place in a suit by the United States directly as¬ 
sailing the patent, and seeking its cancellation for 
fraud in the conduct of their officers. In such a 
suit the burden of proof is undoubtedly, in the first 
instance, on the government to show a fatal irreg¬ 
ularity or corrupt conduct on their part; but when 
a case is established, which, if unexplained, would 
warrant a ccmclusion against them, the burden of 
proof is shifted, and they must show such integrity 
of conduct and such a compliance with the law as 
will sustain the patent. Its validity is, then, de¬ 
terminable, like any other controverted fact, upon 
the weight of evidence produced in support of and 
against their action. * * • 

“The position that, as the frauds charged were 
committed by officers of the United States, the 
court erred in not holding their acts to be binding, 
and in not giving to the patents the force of valid 
conveyances, is certainly a novel one. The govern¬ 
ment does not guarantee the integrity of its offi¬ 
cers nor the validity of their acts. It prescribes 
rules for them, requires an oath for the faithful 
discharge of their duties, and exacts from them a 
bond with stringent conditions. It also provides 
penalties for their misconduct or fraud, but there 





its responsibility ends. They are but the servants 
of the law, and, if they depart from its require¬ 
ments, the government is not bound. There wquld 
be a wild license to crime if their acts, in disregard 
of the law, were to be upheld to protect third par¬ 
ties, as though performed in compliance with it.” 
(Italics supplied.) 

It must be evident that the plaintiff could not have 
placed reliance upon the invulnerability of the fonjner 
administrative allowance of its claims in view of the 
outcome of the former appeal of this cause, nor cquld 
it have felt confidence in the persuasive characteif of 
the claim papers in view of statement in the Miller 
case (24 Fed. (2d) at 358) that the fair inference Vas 
“that it was a dishonest claim”. But, more important, 
as a reading of the Miller case will disclose, the plain¬ 
tiff was advised in advance not only of the weakness of 
its claim papers, and not only of the judicial reaction 
to the testimony of Richard Merton, 17 but also of jthe 
nature of the very evidence almost certainly to be used 
by the Government against it; and it had over six ydars 
to prepare its case . 

Moreover, in the brief for the defendants on the 
former appeal (p. 18) attention was directed to Pan 
American P. & T. Co. v. United States, 273 U. S. f:56, 
500, as another case in which “the whole transaction 
was tainted with corruption”, and the connected case 
of Mammoth Oil Co. v. United States, 275 U. S. 13, 
was cited. These cases were also mentioned in |the 
Miller case, (24 Fed. (2d) at 359). To attempt to 
set out excerpts showing the marked similarity of 
those cases to the case at bar, at least with respect 
to the general nature of the evidence, would be prac- 

17 The Court of Appeals in the Miller case (24 Fed. (2d), at &56) 
said that “undoubtedly Merton was a co-conspirator” acting with 
Miller to secure the allowance of the claim. 
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tically to reprint those opinions in full. Particularly is 
this true of the Mammoth case. Certainly, after read¬ 
ing them, in the light of the foregoing, the plaintiff 
could not reasonably have expected that the Govern¬ 
ment would not make out at least a prima facie case 
on its counterclaim. Yet this assumption is the only 
alternative to the proposition that the plaintiff w T as 
unable, in rebuttal, to produce one scrap of additional 
evidence as proof of the elaborate but dubious story 
set out in its claim papers. It is most significant that 
the plaintiff did not produce any of its books and 
records either in support of the representations made 
in its claim papers, or to disclose that it received and 
thereafter treated the proceeds of the claims as its 
own. ls 

It is submitted that once the Government has shown 
a “fatal irregularity or corrupt conduct” on the part 
of its administrative officers, the presumption as to 
the regularity of their proceedings is overcome, and 
the burden shifts to the proponents of a claim to show 
that they acted in compliance with the law. Moffatt 
v. United States, supra. However, plaintiff failed ut¬ 
terly to sustain the burden of going forward with 
the evidence at the close of defendants ’ case, but re¬ 
lied upon (a) the claim papers, (b) the Simpson affi¬ 
davit (R. 260, Ptf. Ex. 4), (c) the testimony of New¬ 
ton and Reavis (R. 444-459), (d) the Rhodes-Marcum 
report (R. 359) and (e) Merton’s “cross-examina¬ 
tion”. 

“As shown at pp. 133*143, infra, the alleged written assignment 
made in November, 1919 (R. 181) even if bona fide, was incapable 
of transferring any interest in the property to the plaintiff. How¬ 
ever, the plaintiffs failure to show that it retained the proceeds of 
the allowance of the claim, as its own, leaves little doubt but that 
It was just a preliminary step to the opening of negotiations with 
Dulles, the following year (R. 293-294), with a view to the filing of 
false claims. 






(a) The Claim Papers. 


So much has been said as to the inconsistencies and 
contradictions shown in the claims themselves that 
it is unnecessary to comment on them again. It is Sub¬ 
mitted that once the presumption that the claims had 
received honest administrative investigation and al¬ 
lowance had been overcome, these papers became; ex 
parte, self-serving declarations which were not valid 
evidence for any purpose. The plaintiff’s argument 
(Brief, pp. 31-73) upon the testimony of Dr. Scherer 
[viz: that a Swiss notary is not authorized to j ad¬ 
minister oaths, and that if false statements are 
made before him it is not a criminal offense (R. 
304-5)] is quite beside the point. The point is not 
that a claim thus verified would not satisfy the re¬ 
quirements of the Alien Property Custodian’s office, 
which was not a court and which could make inde¬ 
pendent investigations, but is that these ex parte state¬ 
ments cannot he treated as properly verified deposi¬ 
tions, competent for any purpose of this litigation, 
once the presumption as to the regularity of their 
allowance had been overcome. Thus, in an action on 
a war risk policy, this Court has held that insured’s 
sworn statement before a summary court officer jwas 
properly excluded as a self-serving declaration. De¬ 
meter v. United States, 66 F (2d) 188, 62 App. D. C. 
208, 209. (See, also, Myers v. Tschiffely, 73 F. (2d) 
657, 64 App. D. C. 17, 19.) The position of the pres¬ 
ent plaintiff, with respect to the claim papers, is j cer¬ 
tainly no better. To say otherwise would be to hold 
that one filing a fraudulent claim with the Govern¬ 
ment, the allowance of which was secured through 
corrupt practices, could insist on his mere ex parte 
representation as being virtually conclusive against 
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the Government in any action it might bring to set 
such allowance aside. Especially would that be true 
where, as here, the possible witnesses and documentary 
evidence are located in a foreign country and are within 
the exclusive control of the adverse party. 

(b) The Simpson Affidavit. 

As a part of Merton’s “cross-examination” plain¬ 
tiff introduced in evidence a nolle prosequi of a pre¬ 
vious indictment found against Miller, Richard and 
Alfred Merton, the two German corporations, the 
plaintiff Societe Suisse, Dubois and Zahn-Geigy (R. 
260-63) for the purpose of disclosing the circumstances 
under which he testified in the Miller trial 19 (R. 
257-8). This document was verified by one Kenneth 
F. Simpson, Assistant United States Attorney, not 
called as a witness, who stated, among other things, 
that he had been to Switzerland and “was given full 
information and free access to the books” of the cor¬ 
porations and conferred with the individual defend¬ 
ants and that he was “of the opinion that there is 
no evidence which would he available to the Govern¬ 
ment at a trial of this indictment which could sub¬ 
stantiate the charges made therein against the alien 
individual and corporate defendants”. 

While this nolle prosequi may possibly be admissible 
in explanation of why Merton voluntarily testified 
against Miller and Daugherty, it is certainly not ad¬ 
missible evidence of any sort with respect to the hon¬ 
esty of plaintiff’s claim. In the latter connection it 
is hearsay upon hearsay, an ex parte statement made 
by a person available as a witness (R. 257-259), opin- 

“This relates to the “Buckner agreement” and “good faith” argu¬ 
ments. See pp. 148-155, infra. 


I 


I 
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ion evidence of the worst sort, and in so far as it; re¬ 
lates to the contents of plaintiff’s books, is not even 
secondary evidence. The fact that it was filed in the 
District Court in New York gives it no added weight 
as evidence of the matters set forth therein, except, 
as suggested above, to show that the indictuiient 
against Merton was dismissed; and it certainly fur¬ 
nished no excuse for the significant non-productiofi of 
plaintiff’s books and records. I 


(c) The Testimony of Newton and Reavis, j 

i 

Plaintiff introduced in evidence the depositions of 
Newton and Reavis (R. 444-59) who were Assistant 
United States Attorneys under Buckner. Plaintiff 
comments in its brief (p. 113) on their testimony as 
follows: ! 


“After the indictment [against Merton]^ the 
District Attorney appointed a staff of several as¬ 
sistants to investigate the facts and the law de 
novo and they worked night and day on the case 
for months (R. 444). These assistants also gave 
much consideration to the filing of a civil suit to 
recover the money theretofore paid to Societe 
Suisse, but reached the conclusion that there was 
no prospect of success in either the criminal or 
civil case; that ‘every scrap of evidence’! that 
they found in this country failed to show that the 
transfer from the German companies to Sbciete 
Suisse was fictitious” (R. 445-446). 

As suggested in our comments relative to the Simp¬ 
son affidavit, the depositions of Newton and Reavis are, 
at best, only circumstantial evidence of w T hv Merton 
came to the United States to testify as a Government 
witness in the Miller case, and that only in so far as 


i 

i 

i 

i 








they reflect the condition and circumstances of the 
matter at that time . However, the trial court was not 
deceived by these depositions, or the purpose for which 
they were offered, in so far as they may have related 
to other matters, and they were received in evidence 
only for the purpose of showing the good faith 20 of the 
Government in presenting the counterclaim (R. 456). 
As Mr. Justice O’Donoghue said, 

“Yes, I could not admit it [The Newton deposi¬ 
tion] as binding on the Court or even assisting 
the Court in arriving at its opinion, because this 
Court must arrive at its own opinion, as regards 
fraud, or lack of it on the testimony in the case 
on the issues.’’ (R. 456.) 

It is respectfully submitted that the mere opinions 
of former Government attorneys as to the merits of 
the claim, and as to whether there was fraud in con¬ 
nection with its allowance, is entitled to no weight what¬ 
ever. The absurdity of plaintiff’s argument in this 
respect is demonstrated by inviting the attention of the 
Court to the ridiculous and chaotic situation that would 
develop should litigants be allowed to call lawyers as 
witnesses to usurp the functions of the courts and to 
give opinions as to the merits of pending suits. 

(d) The Rhodes-Marcum Report. 

Plaintiff offered in evidence certain preliminary liti¬ 
gation memoranda prepared by Messrs. Rhodes and 
Marcum, of the Department of Justice (R. 393, Ptf. 
Ex. 8), but the Court sustained defendants’ objection 
to their introduction. (R. 390-3.) However, plaintiff 
comments on the matters contained in that report and 
says— 


20 As to the “good faith” argument see pp. 148-155, infra. 



‘ * Rhodes and Marcum, after a microscopic ex¬ 
amination of the records, failed to find that the 
original ‘claim was fraudulent or that its allow¬ 
ance was improper ’ and neither the good faith hor 
the ability of the authors of that Report have eyer 
been questioned.’’ (Brief 159.) 

The objections to this report as being evidence to 
sustain any of the issues in this case are so obvibus 
as to need no comment here. 21 However, the fact that 
plaintiff was given a copy of the report, which Vas 
purely an inter-office communication within the Depart¬ 
ment of Justice as the law office of the Government, is 
a complete answer to the insinuations contained! in 
plaintiff’s brief that the Government vras not fait in 
the prosecution of the counterclaim, and that Govern¬ 
ment counsel were not frank. Certainly, when the Gjov- 
ernment opens its confidential litigation files to oppos¬ 
ing counsel and freely gives them inter-office memo¬ 
randa, with which they were in no way connected, 
charges of unfairness and concealment are ill-founded. 

i 

(e) Merton’s “Cross-examination.” 

! 

Much has already been said about this witness, knd 
extensive comment is unnecessary at this point. Suf¬ 
fice it to say that Merton is the only witness who testi¬ 
fied as to any of the circumstances alleged in support 
of the validity of plaintiff’s claim. These matters wlere 
not elicited upon direct examination by the defendants, 
but were brought out on “cross examination”. As 
to the agreement under which he testified in j re¬ 
gard to these matters reference is made to the 

note on page 30, supra. The testimony thus elicited in 
— 

“See the colloquy at pages 390-93 of the Transcript of Record in 
this respect. See, also, the discussion of the admissibility of these 
documents, pp. 101-103, infra. 
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support of the honesty of the claims may be summa¬ 
rized as follows: 

Merton testified that he did not authorize King, Jess 
Smith, or anyone else to pay “any money to any Gov¬ 
ernment official to act favorably on the claim” (R. 
246); that the alleged oral transfer of American Metal 
Company stock took place in 1917 because of pressure 
brought by the Swiss debenture holders who could have 
converted their debentures into stock and thus gained 
control of the Societe Suisse (R. 253); and that the 
transfer was oral because “there was a law (in Ger¬ 
many) that no sale of foreign securities could be made 
without permission” because the German Government 
“needed foreign exchange to buy munitions whenever 
they could get them” (R. 252). 

This testimony was uncorroborated in any way, and, 
in view of all the circumstances, viz: the inherent im¬ 
probabilities of such transactions because of their 
secret and oral character; their obvious invalidity 
under then existing local laws; the subsequent asser¬ 
tions of ownership by the German companies (in fact, 
alleged to have been concurred in by the plaintiff in 
1919, [R. 186]); the probability that the whole story of 
the oral guarantees and oral transfer had been con¬ 
cocted after Merton had gotten in touch with King, 
Smith and Miller; and finally, the manner in which the 
allowance of the claims took place—we say, in view 
of all these things, it is very strange to say the least, 
that plaintiff chose to rely exclusively on Merton’s tes¬ 
timony. This is especially true since the Miller case 
was undoubtedly known to plaintiff’s counsel. 

From the general complexion of the plaintiff’s brief 
we get the impression that a half-hearted attempt is 
being made to convince the Court that the plaintiff 
omitted the introduction of other evidence under the 


i 
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assumption that, as a matter of law, since the defend¬ 
ants called Merton, all of the testimony given by him 
against the defendants, although upon cross-examina¬ 
tion, and pursuant to the agreement mentioned above, 
must be taken as literally true. We have too much jre- 
spect for plaintiff’s counsel to believe that they were 
deceived upon that score. In commenting on a similar 
situation, where an adverse witness was called, in 
Dumas v. Clayton, 32 App. D. C. 566, 574-575, Mr. Chief 
Justice Shepard said for this Court: 


“In cases like this, it is generally necessary to pall 
and examine the parties to the alleged fraud, and 
because of their adverse interest they may be 
treated as witnesses on cross-examination. The 
object of the right of such cross-examination i$ to 
draw out of an unwilling witness all such circtim- 
stances as may tend to establish the perpetration 
of the fraud. And while the witness cannot be 
impeached in the ordinary manner permitted in the 
case of witnesses called by the opposing party,! his 
testimony goes to the jury, or the court if there 
be no jury, with such iveight as it may he entitled 
to under all of the circumstances. * * * The 

proper rule in such cases was declared by Mr. Jus¬ 
tice Peckham of the Supreme Court of the United 
States, when a member of the court of appeals of 
New York, in the following language: ' What favor¬ 
able facts the party calling him obtained from such 
a witness may he justly regarded as wrung from a 
reluctant and unwilling man , while those which are 
unfavorable may he treated by the jury with just 
that degree of belief which they may think is de¬ 
served, considering their nature and the other cir¬ 
cumstances of the case. 7 Becker v. Koch, 104 N. Y. 
494, 401, 58 Am. Rep. 515, 10 N. E. 701. See also 
Cross v. Cross, 108 N. Y. 628, 15 N. E. 333; Mc¬ 
Lean v. Clark, 31 Fed. 501, 504; Emerson v. Wkrk, 
185 Mass. 427, 429, 70 N. E. 482; Snell v. Gregory, 


l 
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37 Mich. 500, 502; Garny v. Katz, 89 Wis. 230, 61 
N. W. 762; Carney v. Hennessey, 77 Conn. 577, 586, 
60 Atl. 129.” (Italics supplied.) 

And the language of this Court in Thurston v. Me- 
Lellan , 34 App. D. C. 294, 302-303, is especially appro¬ 
priate here. Through Mr. Chief Justice Shepard, the 
Court said: 

“It seems somewhat strange, also, that no other 
evidence was introduced to corroborate this testi¬ 
mony, in some particular, at least. In weighing 
testimony, courts are not bound to believe a fact 
or facts testified to, especially by an interested 
witness, because he may not have been directly 
contradicted or impeached. ‘The inherent proba¬ 
bility or improbability of such a fact is to be tested 
by the unquestioned circumstances that surround 
the main transaction or occurrence, as well as by 
the ordinary laws that govern human conduct.’ 
Beals v. Finkenbiner, 12 App. D. C. 23-29. Fraud, 
especially under the conditions of a case like this , 
can rarely be proved save by circumstances.” 
(Italics supplied.) 

The latter thought was reiterated by the Supreme 
Court in the Mammoth Oil Co. case, supra , (275 U. S. 
at 36); and in O’Laughlin v. Helvering, 81 Fed. (2d) 
269, 65 App. D. C. 135, 137, Mr. Justice Groner said 
for this Court: 

“ ‘It is a wild conceit that any court of justice is 
bound by mere swearing; it is the swearing credi¬ 
bly that is to conclude its judgment.’ The Odin 
1 C. Rob. Adm. 252. Petitioner’s testimony * * * 
is, to speak frankly, wholly unbelievable.” 

And so we say here, the uncorroborated testimony 
of Richard Merton, a party plaintiff in interest; a man 
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smarting under the accusation that he was a “co-cOn- 

spirator;” a man whose participation in the matter 

had brought high Government officers to punishment 

and disgrace, under all the circumstances is likewise 

4 ‘wholly unbelievable” in so far as his testimony was 

not wrung from him as a “reluctant and unwilling 

man”. In this connection it should be noted that it 

was not necessary for the Government to assume a 

large risk in examining Merton, as would have been the 

case had other “co-conspirators” been called, because 

the scope of his testimony was limited by his previous 

testimonv in the Miller case. See R. 234. 

* 

I 

PLAINTIFF’S FAILURE TO GO FORWARD. 

I 

I 

__ i 

We have invited the attention of the Court to the 
fact that plaintiff was fully advised through the Miller 
case, and through the former appeal, what evidence the 
defendants would be likely to offer in support of their 
counterclaim. The complaint in this case was filed on 
September 4, 1930, and the case was tried in January, 
1937. Plaintiff thus had over six years within which 
to prepare its case. 

However, instead of producing its books and records, 
or any other acceptable evidence in support of the facts 
stated in its claim papers, or to show what became of 
the $7,000,000 it received in 1921, the plaintiff relied 
exclusively upon the claim papers and other “Evi¬ 
dence” reviewed above. Thus , when the evidence was 

i 

closed, the record discloses that plaintiff had failed 
utterly to introduce evidence of any material weight to 
strengthen its prima facie case which, at best, was 
based on the mere presumption that the Governrkent 
officers who allowed the claim acted honestly, and with¬ 
out corruption. In this connection the fact should not 


I 
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be lost sight of that, so far as the record discloses, 
plaintiff’s books and records were available to it to 
show what became of the $7,000,000 it received; its 
officers, in addition to Merton, were available to testify 
as to the transactions alleged in the claim; Johnson and 
Williams were available to testifv as to the 41 consider- 
ation” they gave the claims, and as to what instruc¬ 
tions they received from their superiors; Simpson was 
available to testify (even if hearsay) as to what was 
told him in Europe; and Miller and Daugherty were 
available to explain the circumstances under which they 
received the Liberty Bonds originally delivered by 
Merton to King, if, as plaintiff contends, such bonds 
were not paid to them in consideration of the allow¬ 
ance of the claim . Obviously the plaintiff cannot rely 
upon a silence in the record as to these matters. 

In BilokumsJcy v. Tod, 263 U. S. 149, 153-154, 
through Mr. Justice Brandeis, the Court said: 

“Conduct which forms a basis for inference is 
evidence. Silence is often evidence of the most 
persuasive character. Runkle v. Burnham, 153 
U. S. 216, 225; Kirby v. Tallmadge, 160 U. S. 379, 
383. Compare Quock Ting v. United States, 140 
U S. 417, 420.” 

In the case of Kirby v. Tallmadge, 160 U. S. 379, 
383, referred to by Mr. Justice Brandeis, the Court 
said: 


“As they had it in their power to explain the 
suspicious circumstances connected with the trans¬ 
action, we regard their failure to do so as a 
proper subject of comment. ‘All evidence’ said 
Lord Mansfield in Blatch v. Archer, (Cowper, 63, 
65,)’ is to be weighed according to the proof 
which it was in the power of one side to have pro- 
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duced and in the power of the other side to have 
contradicted It would certainly have been mfich 
more satisfactory if the defendants, who must 
have been acquainted with all the facts and cir¬ 
cumstances attending this somewhat singular 
transaction, had gone upon the stand and giVen 
their version of the facts. McDonough v. O’Niel, 
113 Mass. 92; Commonwealth v. Webster, 5 Chs. 
295, 316. It is said by Mr. Starkie, in his Work 
on Evidence, vol. 1, p. 54: 4 The conduct of | the 
party in omitting to produce that evidence in 
elucidation of the subject-matter in dispute, which 
is within his power, and which rests peculiarly 
within his own knowledge, frequently affords oc¬ 
casion for presumptions against him, since it 
raises strong suspicion that such evidence, if ad¬ 
duced, would operate to his prejudice/ ” 

i 

! 

This rule has frequently been approved and relied 
on by the Supreme Court. Foust v. Munson S. S. 
Lines, 299 U. S. 77, 86; Local 167 v. United States, 
291 U. S. 293, 298; Mammoth Oil Co. v. United States, 
supra, at 52. Cf. Cooper v. Dasher, 290 U S. 106,109. 

In Georgia Casualty Co. v. Hoage, 59 F. (2d) 870, 
61 App D. C. 196, 198, Mr. Justice Groner pointed 
out that a party j 

“had the opportunity of showing the fact, land 
the fact in this regard, if not controlling, would 
have been at least enlightening. It offered no 
such proof and made no effort to do so. It must 
be presumed, therefore, under the well-estab¬ 
lished rule, that such proof, if offered, would 
have been against its interests/’ 

This rule is thoroughly established. 22 
—— 

23 MacConnell v. Wood , 47 App. D. C. 424, 428; Chesapeake Beach 
Railroad Co. v. Brez , 39 App. D. C. 59, 71; Alexander v. Blackman, 
26 App. D. C. 541, 551. See, also, DeWalt v. Daren , 21 D. C. 16^, 175. 
Cf. Carmody v. Capital Traction Co.. 43 App. D. C. 245, 250-253. 
Evans v. Bell , 49 App. D. C. 238; 263 Fed. 634. 
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It is submitted that the plaintiff utterly failed to 
sustain its burden of going forward with the evidence 
at the close of defendants ’ case, and that in so doing, 
it permitted a presumption to arise that the reason¬ 
able inferences to be drawm against it from defend¬ 
ants’ evidence cannot be refuted. 

PLAINTIFF’S OBJECTIONS TO THE 
ADMISSIBILITY OF EVIDENCE. 

The principal objections made by plaintiff to the 
proof offered by defendants and received in evidence 
may be grouped under two headings, viz; (a) The 
admissibility of the German companies’ reports; (b) 
The admissibility of documents and testimony having 
to do inter alia with the manner in which the claims 
were rushed through to allowance, together with the 
proof of the bribery of Miller and Daugherty. The 
weight to be given Merton’s “cross-examination”, and 
the circumstances under which he testified are also 
discussed at pages 83-87, supra. 

(a) The Admissibility of the German Companies’ 

Reports. 

The plaintiff (Brief, pp. 143-152) contends that the 
trial court erroneously admitted in evidence certain 
annual reports of the German companies (R. 310-358), 
made by them to their stockholders (of which the 
plaintiff was a very substantial one), and which dis¬ 
close the following: 

1. That in 1910, after the alleged oral guarantee 
of that year the Metallbank did not report any such 
transaction to its stockholders (R. 310-322), although 
one reason for the German law against such trans- 
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actions was to prevent preferences of some stock¬ 
holders over others (R. 385). 

2. That in 1912, after the alleged oral guarantee 
of that year, the Metallgesellschaft did not report any 
such transaction to its stockholders (R. 322-328).j 

3. That in 1918, after the oral assignment of |the 
American Metals stock in question to the Societe 
Suisse alleged to have taken place in 1917, the Metall¬ 
gesellschaft made two reports to its stockholders, one 
for 1917 and the other for 1918 (R. 329-358), in which 
it not only did not report any such transaction but 
specifically referred to that stock as its own. 

When these exhibits were introduced in evidence, 
counsel for the plaintiff objected, but the court j ad¬ 
mitted them for the time being subject to plaintiff’s 
44 motion to strike at the conclusion of the testimony” 
in order to give counsel “a chance to see them and 
go over them over the week-end.” (R. 310.) But 
neither at the close of defendants’ evidence, upon 
the invitation of the court (R. 367), nor at the con¬ 
clusion of the case, when many such motions were 
made (R. 466-469), did the plaintiff move to strike 
this evidence. For this reason we doubt if the plain¬ 
tiff can now raise the point, but in any event we find 
it hard to take counsel’s argument seriously. 

i 

The first ground of objection set up in plaintiff’s 
assignment of errors upon this point (Assgmt. 19, 
R. 87) is that these reports were not “binding” upon 
plaintiff because it was “not shown to have had any 
knowledge of them until after 1921”, but this has 
been changed in the brief (p. 149) to apply onl^ to 
the 1917 and 1918 reports, and to them only u^)on 
the ground that “appellant was not a party to bid 
had no knowledge of the reports” and this for the 
reason that 
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appellant was represented by proxy at the meet¬ 
ing of the stockholders [at which the reports 
were made], but no representative of appellant 
[as such] signed or had anything to do with the 
reports of the Managers. 

Of course, the plaintiff, being a corporation could 
not put in a personal appearance, but it was repre¬ 
sented at the meetings by Alfred Merton (R. 334 and 
348) who was a member of its Board of Directors 
(R. 234), and who was also supposed to have had 
knowledge of the alleged oral assignment of 1917 (R. 
120 and 172), and, as its representative, when the 
Metallgesellschaft commented upon the American 
Metal Company stock as its own property, he sat idly 
by and did not protest in the interest of the company 
he represented. It is clear, therefore, that the plain¬ 
tiff’s assignment goes not to the admissibility of the 
evidence, but to its weight, and to that very little be¬ 
cause it cannot be denied that the Gernian corpora¬ 
tion was definitely asserting ownership's? the Ameri¬ 
can Metal Company stock after it was supposed to 
have transferred its interest to the plaintiff. 

We turn how to the plaintiff’s second objection, 
namely, that the reports “were not properly certified 
or proved” (Assgmt. 19, R. 87; Brief pp. 145-149). In 
the first place, it will be noted that the plaintiff sets up 
(Brief, pp. 145 and 146) two independent and self-con¬ 
tained statutory provisions, and draws indiscriminately 
upon the requirements of both. In the second place, 
the Notary’s authentication, which was part of the 
original legalization of the documents, is confused with 
and treated as a part of the certification (Brief, p. 147, 
bottom of page. See R. 329, Def. Ex. P-3 and R. 343, 
Def. Ex. Q-3 beginning of instruments, and R. 343 and 
357, end of instruments). 
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These reports are filed with and retained in the cus¬ 
tody of the “documentary official of the Clerk’s office 
of the District Court” (R. 343 and 357), and they ^re 
certified by the “documentary official” of that court 
(R. 322, 328, 343, and 357). They were again certi¬ 
fied 23 by the American Consul to the effect that the 
documentary official was an official “of the Amts^e- 
richts at Frankfort a/M”; that he was “on such date 
duly qualified; and that to his official acts faith pad 
credit is due” (plaintiff’s brief, p. 148). j 

It would appear that the plaintiff’s difficulty is to be 
found in the words “ ‘Amtsgerichts’ at Frankfbrt, 
whatever that may be” (Brief, p. 149). In view of pie 
fact that the question of the meaning of the wprd 
“Amtsgerichts” is raised for the first time in this 
Court, we ask the Court to notice judicially that the 
word means ‘ ‘ District Court ’ ’. (Hoyer-Kreuter-Schlo- 
mann, 6th ed. Technological Dictionary.) When so 
read, we submit, the certification complies with the pro¬ 
visions of Title 28, Sec. 695e, of the United States Code 
set out at page 146 of plaintiff’s brief, and the fact 
that the consular officer used a German instead of an 
English term does not affect the validity of his acts. 

But the plaintiff’s argument is far more subtle tl^an 
at first appears. Of course, it is aware that in its prep¬ 
aration of the narrative (R. 307-8) and throughout its 
brief, (See, for example, pp. 74-75; 85-89), it has con¬ 
ceded the authenticity of these documents—and tpat 
the most that would be accomplished by a new trial 

l 

23 In its Brief (p. 148) for the first time the plaintiff request^ us 
“to submit to this Court, the original Exhibits in German, so that 
the certificate of the American Consul , which is in English, may be 
examined.” Counsel has since stated that it will be satisfactory if 
we will acknowledge the accuracy of the certification set out at 
the bottom of page 148 of plaintiff’s brief. This we willingly do. 
We will aso produce the originals for inspection upon the request 
of either the Court or counsel. 
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upon this point would be the production of certifica¬ 
tions in accordance with the form the Court might pre¬ 
scribe. Since the documents are conceded to be authen¬ 
tic it needs no argument that if an error was made in 
the wording of the certificate, it was an immaterial 
error in that it occasioned the plaintiff no harm. There¬ 
fore, the plaintiff argues (Brief, p. 144) that 

this point is urged, not on the basis of a mere tech¬ 
nicality, but because the admission of these reports 
greatly prejudiced appellant and gave the Trial 
Judge an absolutely erroneous impression, which 
can be corrected if the case is remanded for a new 
trial. (Italics supplied.) 

The nature of this “erroneous impression” was not 
that the documents were not authentic, but is set out 
in plaintiff’s brief (p. 87) as follows: 

If appellant had known in advance of the trial that 
the appellees would pick out and offer in evidence 
four annual reports [of the German corporations], 
appellant would have had an opportunity to com¬ 
plete the record by showing that the reports of 
Metallgesellschaft for 1918/19, 1919/20 and 

1920/21 made no reference to shares of American 
Metal Company; that after 1915, they were not 
mentioned in any reports of Metallbank.’’ (Italics 
supplied.) 

In the first place, it should be noted that even if the 
American Consul had worded the certificate a little 
differently it would not have given the plaintiff any 
notice “in advance of the trial” that the documents 
would be offered. In the second place, if all plaintiff 
wishes to do is to show that upon the above quoted 
dates the reports mentioned “make no reference to 
shares of American Metal Company,” we will and 
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hereby do concede that they do not; but neither do they 
show any disposal of the stock, nor do they explain 
why the Metallgesellschaft reported the stock as its 
own after the alleged oral assignment of 1917. What 
“absolutely erroneous impression” was given the trial 
judge by the admission of these reports is beyond oqr 
comprehension unless it be the impression that tpe 
reports were inconsistent with the plaintiff's claim, 
and such impression, far from being erroneous, is cor¬ 
roborated by the entire record. 

We have devoted much space to this point in order 
to clear the w^ay for discussion of what we consider 
to be the most serious implication of plaintiff's argu¬ 
ment. We have pointed out above (pp. 75-78, sup fft,) 
that the plaintiff produced practically no evidence in 
support of the honesty of its claim, and that its failure 
to do so is to be taken against it. We have also invited 
the attention of the Court to the proposition (p. 
77-78, supra) that this admission cannot be consid¬ 
ered inadvertent, because the plaintiff was advised in 
advance of all the evidence used against Miller for tjie 
wrongful allowance of plaintiff's claims, and it must 
have reasonably assumed that at least the same evi¬ 
dence would be used against it in this suit. It hap¬ 
pens that the only evidence used by the defendants 
(with the exception of the testimony of Milford S. 
Smoke, (R. 296) tracing the bonds into the hands of 
Harry M. Daugherty) which was not used agairist 
Miller was the testimony of the experts on foreign law 
(the plaintiff likewise produced experts), and the Re¬ 
ports of the German corporations now in question. 

It seems to us that the plaintiff is trying to say to 
the Court that it did not suppose that the defendants 
could make out a prima facia case on the counterclaim, 
and, therefore , it made no effort to rebut the defend- 
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ants’ case, because it was not aware of the fact that 
these reports were to be introduced, and that the trial 
court should be reversed because the ‘ 4 absolutely er¬ 
roneous impression can be corrected if the case is 
remanded for a new trial.” 

If this is what the plaintiff means, and we believe 
that it is, we wish to point out that all these reports 
evidence is (a) that the German corporations did not 
report the alleged oral guarantees of 1910 and 1912 to 
their stockholders, and (b) that the Metallgesellschaft, 
with the silent assent of the plaintiff, asserted owner¬ 
ship of the American Metal Company stock in ques¬ 
tion long after it is alleged to have transferred its 
ownership of the stock to the plaintiff by oral assign¬ 
ment in 1917. While this is very persuasive evidence, 
it merely corroborates the following evidence, all of 
which shows exactly the same facts , and all of which 
was commented upon in the opinion of the Court in the 
Miller case: 

(1) . The Bruere-Beaty negotiations of 1918 (see pp. 
38-43, supra) in which both German companies nego¬ 
tiated with the stock as their own, with the knowledge 
and silent assent of plaintiff. 

(2) . The Greutert claim papers, which were on file 
with the Custodian, and which disclose that the Metall- 
bank had represented to that officer, after the date of 
the alleged oral assignment of 1917, that it had pre¬ 
viously sold certain of the stock to that claimant (see 
pp. 49-50, supra). 

(3) . The “cession” of 1919, appended to the claims 
themselves (R. 181) purporting to have been entered 
into between the Swiss Bank Corporation and the Ger¬ 
man companies, and declaring that the latter then 
“owned” the American Metal Company stock in ques¬ 
tion. (See pp. 25-26, supra.) 


i 








(4). The letter written to Mr. Dulles on December 
14, 1920, stating that the plaintiff had acquired the 
claims of the German companies against the Al^en 
Property Custodian on November 20, 1919. (See pp. 
46-48, supra.) 

It is submitted, therefore, that in view of all the 
evidence of wdiich the plaintiff had advance notice, the 
fact that it was not advised before trial that the reports 
to the stockholders of the German corporations wotild 
be introduced against it is a very dubious explanation 
of the plaintiff’s utter failure to sustain the burdenj of 
going forward with the evidence. No one can read the 
skillful brief prepared by plaintiff’s counsel and come 
away with the impression that plaintiff could have Men 
ill advised. The only acceptable explanation is that 
plaintiff did not prove its case because it could not do 
so. This was a fraudulent and dishonest claim, orig¬ 
inally conceived in evasion, prepared in collusion, and 
allowed in briberous corruption, and all the subtle sug¬ 
gestions and ingenuous implications contained in the 
record, and in plaintiff’s brief, do not change the f^ct 
that plaintiff had an ample opportunity to prove, if it 
could , the alleged honesty of its claims; but it delib¬ 
erately chose the course it has taken, the success! of 
which depends upon engendering an erroneous sus¬ 
picion in the mind of the Court that maybe it had evi¬ 
dence in its possession which it could have produced 
if it had thought it necessary to do so. The trial court 
was not deceived, and, we submit that it committed!no 
error in receiving in evidence the reports in question. 










98 


(b) The Admissibility of the Documents and Testi¬ 
mony Having to Do With the Manner in Which the 
Claims Were Rushed Through to Allowance and the 
Bribery of Miller and Daugherty. 

We have discussed the proposition that when plain¬ 
tiff rested, after introducing in evidence the claims and 
letters of allowance, it established at best only a prima 
facie case which was based upon the presumption that 
the Government officers who allowed the claim acted 
lawfully. Moffat v. United States, 112 U. S. 24 (pp. 
75-77, supra). 

Defendants introduced in evidence (a) the Bruere- 
Beaty contract, (R. 278, Def. Ex. G); (b) the Greutert 
claim (R. 364, Def. Ex. U-3); (c) letters passing be¬ 
tween the Alien Property Custodian and the War 
Trade Board, referring to the Bruere-Beaty contract 
(R. 299-303; R. 361-362); (d) testimony to the effect 
that the usual office procedure of the Alien Property 
Custodian was not followed when the claims were filed 
(R. 360); (e) exhibits showing that Miller and Daugh¬ 
erty received a portion of the Liberty Bonds originally 
delivered by Merton to King (R. 295-296); (f) letter, 
dated December 14,1920, to John Foster Dulles stating 
that the plaintiff had acquired the claims of the Ger¬ 
man companies against the Alien Property Custodian 
on November 20,1919 (R. 293, 294, Def. Ex. N). 

The plaintiff contends that all of that was inadmis- 
. sible and should have been stricken (Brief, pp. 125, 
133,136,137). While the admissibility of much of this 
evidence was also directly passed upon in Miller v. 
United States (24 F. (2d) at p. 361), it was then ap¬ 
proved upon a somewhat different theory. Here the 
evidence in question was offered and received to show 
that the claims did not receive proper consideration 
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in the offices of the Custodian and the Department |of 
Justice, and clearly establishes the fact that the Gqv- 
ernment officers acted unlawfully in allowing the claims. 
This evidence was, therefore, admissible to overcotne 
the presumption relied upon by the plaintiff to estab¬ 
lish a prima facia case. 

Moreover, upon the question of whether the claijns 
themselves were valid claims, made in good faith, tjhe 
fact that the plaintiff bribed Government officials -to 
allow them is circumstantial evidence that they were 
not. The evidence as to the manner in which the 
claims were actually handled was introduced to shpw 
that the purpose of giving the bribe was to secure that 
result. No stronger evidence could possibly have been 
introduced aside from unequivocal confessions of the 
participants in the fraud. 

But the plaintiff contends that the evidence was not 
“connected up” (Brief, p. 129). It is a sufficient an¬ 
swer that King was the plaintiff’s agent. The plain¬ 
tiff expressly declares that King was its agent, and sets 
out that fact as a reason why it was proper for plain¬ 
tiff to pay and deliver to him such a large amount of 
money and bonds (Brief, p. 105). It seems clear, there¬ 
fore, that plaintiff’s arguments in this respect are based 
upon the false premise that King was not acting foij it. 
However, even if plaintiff’s argument were validj it 
would go to the weight of this particular evidence, ^nd 
not to its admissibility. In this connection, it must ^lso 
be borne in mind that this corroborative evidence is in 

i 

addition to, and distinct from, Merton’s conduct as a 
representative of the plaintiff, and it tends to shoyr a 
want of good faith in presenting the claim and in pro¬ 
curing its allowance. Where it is proved that Gov¬ 
ernment officers have hastily allowed the claims of a 
corporation without proper investigation, and that they 


i 
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were thereafter presented with a large portion of the 
proceeds of such allowance by an agent of the corpora¬ 
tion, the presumption of the quid pro quo is not a 
“presumption upon a presumption” (Brief, p. 99), 
and evidence of such proceedings is certainly “con¬ 
nected up” with the actions of the corporation. 

It is, therefore, submitted that all of this evidence 
was admissible to overcome the presumption that the 
Government officers who allowed the claim acted law¬ 
fully, and that the Bruere-Beaty contract, the Greu- 
tert claim papers, and the Dulles letter, were also ad¬ 
missible as being evidence directly contrary to the 
allegations of the claims themselves (pp. 38-43, 49-50, 
supra). 

There is also another ground upon which the evi¬ 
dence discussed above, together with the testimony 
relating to the close relationship between Jess Smith 
and Daugherty (R. 307), is admissible, viz: The coun¬ 
terclaim alleges a conspiracy to prepare false and 
fictitious claims; the allowance of which was secured 
by means of unlawful promises and persuasions in 
fraud of the United States (R. 23, 24). All of this 
evidence was admissible to prove the conspiracy. In 
commenting upon the relationship between conspira¬ 
tors, Mr. Justice Groner quoted Van Riper v. United 
States , 13 F. (2d) 961, 967, in United States v. Harding, 
81, F. (2d) 563, 567, as follows: 

“When men enter into an agreement for an un¬ 
lawful end, they become ad hoc agents for one 
another, and have made a ‘partnership in crime.’ 
WTiat one does pursuant to this common pur¬ 
pose all do.” 

It is, therefore, submitted that in this view of the 
case all of the evidence as to the unprecedented speed 
with which the claims were allowed; the records in 
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the Alien Property Custodian’s office which were con¬ 
tradictory to the claims; the delivery of the Liberty 
Bonds by Merton to King, and by the latter to Miljler 
and Daugherty; and the relationship between the Va¬ 
rious parties, was all admissible in proof of the con¬ 
spiracy for the reason that 

i 

When any number of persons associate them¬ 
selves together in the prosecution of a common 
plan of enterprise, lawful or unlawful, from the 
very act of association there arises a kind of 
partnership, each member being constituted ithe 
agent of all, so that the act or declaration of One, 
in furtherance of the common object, is the iact 
of all, and is admissible as primary and original 
evidence against them,” Hitchman Coal and Coke 
Co . v. Mitchell, 245 U. S. 229, 249. 

The “common object” in the present case was tdi se¬ 
cure the allowance of false and fictitious claims, and it 
is submitted that the evidence in question was properly 
admissible to shoiv that this object was accomplished. 
J ant singer v. Weight man, 2 B r anch, C. 6. (2 D i fC r) 

478,47ft | 

i 

! 

(c) The Rhodes-Marcum Report. 

I 

Plaintiff offered in evidence as Exhibit 8, prelimi¬ 
nary litigation memoranda from the legal files of the 
Department of Justice (R. 393). 24 However, the itrial 
court sustained defendants’ objection thereto and the 
same was not received in evidence (R. 391-393). j Cf. 
Jantzinger v. Weightman 2 Cranch, C. C. (2 D, C.) 
478,479. | 

Plaintiff complains of the ruling of the trial Oourt 

and says: 

- 

24 Commented upon at pp. ■* 0i | 100; supra. 


I 
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There can be no question about the Rhodes-Mar- 
cum Report being pertinent to the issue, as its 
entire 140 pages relate to the matters upon which 
the bill of complaint herein w~as based. (Brief, 
p. 158.) 

Plaintiff further cites Section 695, Title 28 U. S. 
C. A. (49 Stat. 1561) as authority for the admission 
of these documents in evidence. It is a sufficient an¬ 
swer to inquire whether counsel would feel that their 
own confidential memoranda and correspondence, 
passing between them and their New York associate 
in this case, would be admissible, over their objection, 
for any purpose. It is submitted that the mere state¬ 
ment of the question demonstrates the glaring fallacy 
of plaintiff’s position. 

Moreover, these documents were offered by plaintiff 
in supposed rebuttal of the proof offered and received 
in support of defendants’ counterclaim. The plaintiff 
complains that because the court received in evidence 
certain letters having to do with the so-called “Buck¬ 
ner agreement” (R. 462, Def. Ex. X-3; R. 464, Def. Ex. 
Y-3; R. 464, Def. Ex. Z-3) that the Rhodes-Marcum 
report should also have been admitted on the same 
theory. (Brief, pp. 158-159). However, the exhibits 
offered by defendants were offered and received in 
evidence on sur-rebuttal in connection with the ‘ 4 Buck¬ 
ner letter” (R. 388, Ptf. Ex. 7) put in evidence by the 
plaintiff, and in order to meet the plaintiff’s charge 
that the counterclaim was not prosecuted in good faith 
on the part of the Department of Justice (see pp. 148- 
155, infra). Assuming arguendo that this subject was 
“opened up” by the defendants on sur-rebuttal in a 
way which would make the Rhodes-Marcum memo¬ 
randa admissible, as contended by the plaintiff, it is a 
sufficient answer that the memordanda were not there- 
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after offered in evidence, nor were they at any Ifime 
offered for that purpose. 

Furthermore, the psychological effect obviouslyj in¬ 
tended to be produced by the inclusion of the Rhodes- 
Marcum Report in the record, is utterly destroyed by 
the fact that these same attorneys of the Department 
of Justice subscribed their signatures to the original 
counterclaim , alleging fraud on the part of the plain¬ 
tiff , ivhich was filed on January 6, 1931 (see R. 6 in 
No. 6643), and appeared as attorneys for the Govern¬ 
ment in this suit , 25 

Finally, we invite attention to the fact that the 
Rhodes-Marcum memoranda constituted the only evi¬ 
dence” offered by the plaintiff which was not admitted 
by the trial court, and even those highly objectionable 
documents are reproduced in this record for what Ipiey 
may be worth. Certainly the plaintiff was given every 
opportunity to prove its case. Its attempt to rely on 
such “evidence ” only emphasizes the fact that its 
claims were and are wholly fictitious and without foun¬ 
dation in law or in fact. 

II. QUESTIONS PRESENTED ON PRESENT 

APPEAL. 

j 

Aside from the question as to whether the plaintiff 
received a fair trial, which, we submit, is so well estab¬ 
lished by the foregoing as to require no argument,! the 
questions presented on the present appeal are as fol¬ 
lows: 

(1) Whether the decision of the questions of jlaw 
made by this Court in sustaining the counter claim 

“The answer containing the original counterclaim is not included 
in the present record, but in view of our compliance (p. 93, supra) 
with a similar request made on behalf of the plaintiff (Brief, p. j!48), 
we do not expect counsel to object to the above departure fronji the 
record. 
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on the former appeal, upon the assumption that its 
allegations were true, should be reversed; 

(2) Whether the final decree of the trial court, based 
upon its findings that such allegations are true, should 
be reversed; and 

(3) Whether any additional or different facts, from 
those presented to this Court on the former appeal, are 
disclosed by the evidence which require a reversal of 
the trial court’s decree—the former decision of this 
Court notwithstanding. 

In other words, should this court review its former 
decision as to the law governing the case, and, if so, 
was it in error; if not, is the trial court’s decision as to 
the facts alleged in the counterclaim without substan¬ 
tial support in the evidence; and if not, has the plain¬ 
tiff proved an affirmative case in avoidance of the 
counterclaim 1 

III. THE DECISION OF THIS COURT UPON THE 
FORMER APPEAL OF THIS CAUSE SHOULD 
NOT BE DISTURBED. 

(a) The Questions Decided by the Former Appeal Are 
Now the Law of the Case and Should Not Be Recon¬ 
sidered. 

The trial court committed no error in obeying the 
mandate of this Court. Cf. District of Columbia v. 
Brewer, 32 App. D. C. 388, 392. Breuninger v. Light- 
brown, 60 App. D. C. 297, 53 Fed. (2d) 551. It follows, 
therefore, that the assignments of error pertaining to 
the rulings made by the trial court in compliance with 
the decision of this Court are wholly unfounded. 

However, throughout its brief, the plaintiff re-argues 
many of the questions decided by this Court on the 
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former appeal—sometimes with no reference to the 
former appeal,, and on other occasions asking “wjith 
due deference” that those questions be reconsidered. 
Thus, the plaintiff contends that “the decision of tbe 
Attorney General in 1921 was final’’ (Brief p. 5^L); 
that the “appellees are without power to re-seize (^ic) 
property”; that the “District Court is without juris¬ 
diction to consider the counterclaim” (Brief p. 52); 
and on pages 170 to 176 of its brief the plaintiff ag^in 
argues the specific questions presented to this Court 
on the former appeal. 

Tf the plaintiff really believed that this Court had 
committed error, it should have applied to the Supreme 
Court to review the decision within the time prescribed 
by statute. 20 Instead, however, it accepted the decision 
of this Court and returned to the District Court for 
trial on the merits. Defeated at the trial, the plaintiff 
now takes the unreasonable position that the tijial 
court’s decree should be reversed for errors alleged to 
have been committed by this Court. 

The former appeal was a special appeal applied jfor 
and granted pursuant to Section 26 of Title 18 of the 
Code of Laws for the District of Columbia, which 
authorizes this Court, in its discretion, to allow appeals 
from interlocutory orders— 

i 

i 

“whenever it is made to appear to said court u|)on 
petition that it will be in the interest of justice to 
allow such appeal.” j 

In the defendants’ petition (original No. 2537, at pp. 

l 

“Of course the Supreme Court will grant certiorari from special 
appeals. See for example O'Conner v. Rhodes . 65 App. D. C. 21; 79 
Fed. (2d) 146; certiorari granted, 296 U. S. 568; decided, 297 IJ. S. 
383; Ickes v. Fox , 66 App. D. C. 128; 85 F. (2d) 294; certiorari 
granted, 299 U. S. 528; decided, 300 U. S. 82; Landis v. North Ameri¬ 
can Co., 66 App. D. C. 141; 85 F. (2d) 398; certiorari granted,! 299 
U. S. 530; decided, 299 U. S. 248. 
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14-15), pursuant to the requirements of the above stat¬ 
ute, we pointed out that if the lower court was in error 
(as this Court held that it was) in striking out the 
counterclaim, and if such error was not corrected be¬ 
fore trial on the merits, then a reversal by this Court of 
the final decree would— 

‘‘mean that a new trial must necessarily be had 
inasmuch as this case may well involve the taking 
of testimony upon depositions in various parts of 
this country and upon letters rogatory in Europe 
[avoided by reason of Merton’s timely visit] at 
considerable expense, it is clear that re-trial would 
cause excessive additional costs and delay, and 
might render it impossible for justice to be done 
in the premises. In view of the fact that one of 
the purposes of permitting special appeals is to 
prevent vexatious delays and unnecessary costs, 
it seems clear that this special appeal should be 
allowed. Healey v. Maroney, 34 App. D. C. 99.” 

The very purpose of the special appeal was to settle 
the principles of law prior to the trial, and we submit 
that a reconsideration of those principles at this stage 
would, to that extent, have the effect of destroying the 
value of the statute under vrhich it was allowed. Cer¬ 
tainly the plaintiff cites no reason which would justify 
such a reconsideration. 

This case was considered and decided by this Court 
on the former appeal only on the questions of law pre¬ 
sented by the pleadings. The question presented, as 
stated at page 13 of appellants’ (defendants’) brief, 
was as follows: 

i 

“In a suit under §9 of the Trading with the 
Enemy Act for the recovery of additional moneys 
by claimants who were not the owners of any 
property ever seized by or transferred to the Alien 
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Property Custodian, may the Attorney General 
and the Treasurer institute a counterclaim to re¬ 
cover moneys and properties previously paid over 
and transferred to the claimants without authority 
of law, illegally and pursuant to a conspiracy to 
defraud the United States, or by bribery of its 
officials?” (See also plaintiff’s motion to strike, 
R. 28, 29.) 

The decision of the Court, which answered that 
question in the affirmative, conclusively established the 
sufficiency and validity of the counterclaim upon the 
assumption that its allegations were to “be taken as 
true” (85 F. (2d) at 289). j 

The plaintiff seems to feel that this Court’s decision 
is to be taken less seriously because the former appeal 
did not follow a trial on the merits, but of course the 
“doctrine of the law of the case has no application to 
questions of fact, but is limited to questions of law” 
(Carpenter v. Bur ell, 90 F. (2d) 57, 58). 

As stated for the Supreme Court, by Mr. Justice 
Brewer, in Thompson v. Maocwell Land Grant Co., 168 
U. S. 451,456: j 


“It is the settled law of this Court, as of others, 
that whatever has been decided on one appeal or 
writ of error cannot be re-examined on a second 
appeal or writ of error brought in the same Suit. 
The first decision has become the settled la^ of 
the case.” 

| 

and the same rule has frequently been applied by this 
Court, and even in a situation in which its previous 
decision could no longer be considered the law of this 
District under the principle of stare decisis . District 
of Columbia v. Brewer, supra. In that case, through 
Mr. Justice Robb, this Court said: 
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“It is not necessary to discuss the general rule 
that a prior decision is conclusive on the same 
question on a subsequent appeal, for no rule is 
more firmly established or rigidly adhered to.” 
(32 App. D. C., at 390.) 

It is submitted, therefore, that the questions set¬ 
tled on the former appeal are not now properly be¬ 
fore the Court. 

(b) In Any Event, the Decision of This Court on the 
Former Appeal Was Correct. 

If for any reason it should be felt that questions 
decided by the former appeal should be reopened, it 
is respectfully submitted that the Court’s decision 
was correct. For our argument upon these questions 
we incorporate by this reference the Brief and Reply 
Brief for Appellants 27 (present appellees) in this 
cause on its former appeal (No. 6643), covering also 
the Jensen case (No. 6644), filed April 18, and May 
14, 1936, respectively. These former briefs are thus 
incorporated pursuant to leave of Court granted herein 
on December 16, 1937. 

Subsequent to the former appeal in this cause, the 
Supreme Court of the United States handed down its 
decision in the case of Cummings et at. v. Deutsche 
Bank et al., 300 U. S. 115, wTiich we believe places the 
correctness of this Court’s decision in the instant case 
beyond the shadow of a doubt. In the Deutsche Bank 
case, Mr. Justice Butler, writing for eight members 
of the Court (Mr. Justice Roberts not participating) 
said: 

27 We are advised that an ample supply of these briefs remains on 
file with the Clerk. 
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“By exertion of the war power, and untrammeled 
by the due process or just compensation clause, 
Congress enacted laws directing seizure, use ^nd 
disposition of property in this country belong¬ 
ing to subjects of the enemy. Alien enemy own¬ 
ers were divested of every right in respect of the 
money and property seized and held by the Cus¬ 
todian under the Trading with the Enemy i^ct. 
United States v. Chemical Foundation, 272 U. S. 
1, 9-11. Woodson v. Deutsche, etc., Vormals, £92 
U. S. 449, 454. The title acquired by the United 
States was absolute and unaffected by definition of 
duties or limitations upon the power of the Cus¬ 
todian or the Treasurer of the United States. 
Congress reserved to itself freedom at any time 
to dispose of the property as deemed expedient 
and right under circumstances that might arise 
during and after the war. Legislative history 
and terms of measures passed in relation to alien 
enemy property clearly disclose that from the be¬ 
ginning Congress intended after the war justly 
to deal with former owmers and, by restitution 
or compensation in whole or part, to ameliorate 
hardships falling upon them as a result of ithe 
seizure of their property. But that intention 
detracted nothing from title acquired by |the 
United States or its power to retain or dispjose 
of the property upon such terms and conditions 
as from time to time Congress might direct . As 
the taking left in enemy owners no beneficial 
right to, or interest in, the property, the United 
States did not take or hold as trustee for their 
benefit. 

‘ 4 Respondent maintains that §11 of the Settle¬ 
ment of War Claims Act of 1928, amending §9 
of the Trading with the Enemy Act of 19171 as 
amended, vested in former owners an immediate 
right to the return of their property and that, 
having complied with the provisions of the act, 
they cannot be deprived of that right. It arghes 
that its interest in the property taken was not 


! 

i 
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‘completely and irrevocably destroyed’ and that 
the Settlement of War Claims Act was an Act 
under which it ‘could and did obtain a vested 
interest in its property’. To the extent that the 
argument rests upon the assumption that the tak¬ 
ing did not divest enemy owners of every right or 
that the Ignited States did not acquire absolute 
title, it is fallacious and need not be noticed. 

“The Settlement of War Claims Act was not a 
conveyance and did not grant former owners any 
right or title to, or interest in, the money or prop¬ 
erty taken by the Custodian. * * * No change 
of title was effected by that Act; and in pro¬ 
ceedings under it none takes place before deliv¬ 
ery to claimant. As the United States owned 
all, claimant’s consent to postponement of de¬ 
livery of part did not improve its position as to 
the rest. The President did not order delivery. 
Action by him was neither a condition precedent 
nor a bar to suit. The statute, §9 (a), required 
the money and property to be retained by the 
Custodian or Treasurer until final judgment for 
claimant should be satisfied by delivery, or until 
final judgment against claimant. It is clear that 
when the resolution was adopted respondent had 
neither title nor vested right to have delivery. 

“The grant to former alien enemy owners of 
of the privilege of becoming entitled upon con¬ 
ditions specified to have returned to them the 
property of which they had been deprived by ex¬ 
ertion of the war power of the United States was 
made by the Congress in mitigation of the taking 
and in recognition of ‘the humane and wise pol¬ 
icy of modern times.’ Brown v. United States, 
8 Cr. 110, 123. In United States v. White Dented 
Co., 274 U. S. 398, it appeared that during the 
war the German government sequestered the prop¬ 
erty of a German corporation which, through 
ownership of all its capital stock, was controlled 
by an Ajnerican corporation. Speaking of the 
taking we said (pp. 402-403): ‘WTiat would ulti- 
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mately come back to it [the American owner], as 
the event proved, might be secured not as a mat¬ 
ter of right, but as a matter either of grace to 
the vanquished or exaction by the victor * *| • 
It would require a high degree of optimism to 
discern in the seizure of enemy property by the 
German government in 1918 more than a rempte 
hope of ultimate salvage from the wreck of the 
war/ We think it clear that the grant by the 
Settlement of War Claims Act was made as a 
matter of grace and so was subject to withdrawal 
by Congress/’ (Italics supplied.) 

It is submitted therefore, first, that the questions 
decided by this Court on the special appeal of t^iis 
cause are now the law of the case and should not be 
reconsidered, and, second, that if for any reason the 
former decision of this Court should be reviewed, it 
will be found to be correct. 

IV. THE TRIAL COURT’S FINDINGS OF FACT 
SHOULD NOT BE DISTURBED. 

(a) The Court’s Findings Are Fully Supported by the 
Evidence, and Are Formally Sufficient. 

! 

At the conclusion of the trial the court delivered ^ts 
opinion and stated its conclusions of law and findings 
of fact (R. 57). The plaintiff complains that there w$s 
no evidence sufficient to sustain the court’s finding bf 
fraud and that the court’s findings do not comply with 
the requirements of Federal Equity Rule No. 70% 
(Brief 167-169). As a complete answer to plaintiff’s 
contention, we set forth the opinion of the court with 
record citations, which, we submit, conclusively demon¬ 
strates the correctness of the court’s findings. 

i 

i 

i 
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O’Donoghtje, J.: 

The Court concludes that while the defend¬ 
ants in this case are the Attorney General of the 
United States and the Treasurer of the United 
States, that in reality the United States itself is in 
the position of defendant in this case. [ Cummings, 
Attorney General, et al. v. Societe Suisse , etc., 85 
Fed. (2d) 287.] 

The Court concludes that the United States, as 
the defendant in this case, through its proper of¬ 
ficials, cannot be estopped, cannot be held guilty 
of laches, and cannot be bound by any unlawful 
actions of its officers. [Ibid.] 

The case made out by the bill (R. 1-7) is an¬ 
swered by the answer of the defendants in their 
amended answer and by set-off, or counterclaim, 
annexed to that answer (R. 14-29). 

The real issue made out by the bill and answer 
to the bill is whether the plaintiff in this case was 
the owner of the stock of the American company. 

The real issue made bv the counterclaim of the 

m/ 

defendants is that the plaintiff is not the owner of 
the American company’s stock, and that the plain¬ 
tiff company obtained the proceeds of the sale of 
the American company’s stock after this stock had 
been seized and sold by the Alien Property Cus¬ 
todian by fraud on the United States Government 
or its proper officials. [Ibid.] 

This Court cannot be swayed by the ultimate 
action that the United States, through Congress, 
may take in disposing of property that has been 
seized that belonged to alien enemies. The issue 
really left for this Court to decide is that of fraud 
charged by the counterclaim against the plaintiff, 
because that charge of fraud embraces in it the 
ownership of the stock of the American company. 
[Ibid.] 

It is undisputed that before the year 1910 the 
stock of the American company was owned by the 
two German companies [R. 116, 138, Ptf. Ex. 1; 



R. 318, Def. Ex. N-3]. It is claimed that in 1910 
and in 1912 the two German companies sold scime 
of their own stock to the Swiss company, and that 
that transaction was evidenced by writing, by de¬ 
livery of the stock [R. 117, 118, 141, 145, 158, 161, 
162, Ptf. Ex. 1; R. 318, Def. Ex. N-3; R. 326, $28, 
Def. Ex. 0-3], and that at the same time there was 
an oral warranty, or oral guarantee, of the v^lue 
of the German stock that was sold to the Swiss 
company, not only as to the principal of the stock 
of the German companies sold to the Swiss com¬ 
pany, but also as to the dividends to be paid by 
that stock, and that this oral guarantee had as 
security for it the stock of the American company 
owned by the two German companies [R. 116, il8, 
164, Ptf. Ex. 1]. I 

That appears to this Court as a very unusual^ or 
improbable, understanding or agreement, for com¬ 
panies dealing in large affairs of international 
importance to leave a warranty or guarantee of 
such importance to a mere verbal or oral under¬ 
standing [R. 304]. | 

Next we have in 1916, but especially in March 
1917, the claim made that the two German com¬ 
panies orally agreed with the Swiss company that, 
we hereby give you the stock of the American 
company that has been regarded as security £or 
our guarantee to you, and from henceforth tiiat 
stock is yours; the German companies said to the 
Swiss company, ‘The stock in the American com¬ 
pany is the property absolutely of the Swiss com¬ 
pany, and the Swiss company orally released the 
two German companies from all liability under 
their oral guarantee.’ [R. 119, 166, 172, Ptf. 
Ex. 1.] | 

Now what have we on the other side of those ttoo 
improbable and unusual agreements or under¬ 
standings ? 

We have the German companies having nothing 
in their minutes with regard to any such trans¬ 
action [R. 310, Def. Ex. N-3; R. 322, Def. Ex. 0-3], 
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and we have the Swiss company having nothing 
in its minutes, so far as this Court has been shown 
[Plaintiff did not offer any reports or records of 
any character] in regard to those two transactions, 
and we have the two German companies filing their 
annual reports and accounts [R. 329, Def. Ex. 
P-3; R. 343, Def. Ex. Q-3], as required by law 
[R. 359 and 385], during the several years after 
1910 and before 1920, there expressly indicating, 
that the stock in the American company was still 
the property of the two German companies [R. 341 
and 355]. 

Next we have the two German companies in 1918, 
after the stock in the American company had been 
seized by the Alien Property Custodian [the stock 
was seized on Feb. 13, 1918, R. 218], entering into 
a formal contract for the sale of the stock of the 
American company, putting themselves in the posi¬ 
tion of owners of that stock [R. 278, Def. Ex. G], 
and the terms of this contract were known to the 
Swiss company and some of its officers, and the 
Swiss company asserted no claim to this stock 
in the American company and allowed the two 
German companies to act as the owners of that 
stock in the American company [R. 459, 460, 461]. 
This agreement fell through [R. 282]. 

Later in 1918 the Alien Property Custodian sold 
the block of stock in the American company seized 
by him [R. 219]. 

Next we have in 1919 the two German companies 
entering into a written assignment transferring, 
or undertaking to transfer, at that time the stock 
in the American company, or the proceeds thereof 
that were held by the Alien Property Custodian 
in the United States. [R. 181, Ptf. Ex. 1]. This 
assignment does not mention anything about any 
guarantee in 1910 or 1912. It does not mention 
that it is a confirmation of a transfer or delivery 
of the American company stock to the Swiss com¬ 
pany in March, 1917, nor that in consideration for 
this assignment from the German companies to 
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the Swiss company that the German compahies 
were being released from their guarantee. 

Next we have in 1920 the Swiss company Em¬ 
ploying counsel in New York City, in the United 
States [R. 234 and 291], and informing counsel 
that the Swiss company became the owner of this 
American stock, or the proceeds from the sale| of 
this American stock, by the assignment of 1919 
[R. 293, Def. Ex. N]. | 

There was no mention made of any guarantee 
in 1910 or 1912, or any transfer of title or interest 
in this stock in March, 1917. 

Weighing all of that evidence, considering all 
the facts and circumstances of the case, the Cqurt 
concludes from those facts, and finds as a conclu¬ 
sion of fact, that the title to the American com¬ 
pany’s stock did not pass from the German com¬ 
panies to the Swiss company, and that the German 
companies were the owners of the stock in the 
American company in 1921, because the attempted 
assignment in 1919 could not operate on property 
seized and held by the Alien Property Custodian 
of the United States that belonged to the German 
companies. [See pp. 133, 143, infra.] 

The Swiss company in 1921 came to the United 
States, through its agent and representative, knd 
official, Merton [R. 234], and did not this time 
employ a lawyer, which would be the usual and 
probable course, the course that was followed be¬ 
fore, but got in touch with one King and took this 
matter of its claim for the proceeds of the sal^ of 
the stock of the American company up with Mr. 
King, on the basis that he was influential as a Re¬ 
publican and was acquainted with the high officials 
in the Alien Property Custodian’s office, and in the 
Department of Justice, it being then the law that 
these two departments had the decision in regard 
to the disposing of funds seized by the Alien Prop¬ 
erty Custodian [R. 234-235]. 

This Court will not detail the events that took 
place between about April, 1921, and October, 1921, 


i 


i 

i 



116 


a period of about six months, except to say that 
the plaintiff in this case paid King over $400,000 
[R. 244-245], for services not of a legal nature, be¬ 
cause King was not a lawyer [R. 235], and for 
services that involved work only on a few days out 
of those few months, and only on a few hours out 
of those few days [R. 235, 236, 237, 238, 239]. 

The Court cannot lose sight of the fact that this 
claim was presented to the Alien Property Custo¬ 
dian on September 20, 1921, and then was finally 
passed upon by the Alien Property Custodian on 
September 21, 1921, and was two days later, upon 
the 23rd of September 1921, finally passed upon 
and approved by the Attorney General of the 
United States and orders immediately issued for 
the payment of the round sum of $7,000,000, or 
thereabouts [R. 220-230, Def. Ex. O, P, Q, R]. 

The Court cannot overlook the remarkable thing 
that the Alien Property Custodian could go to New 
York and have a dinner with Merton, the repre¬ 
sentative of the plaintiff, and with King, employed 
by Merton to represent the plaintiff, and with Jess 
Smith, the intimate and confidential friend of the 
Attorney General of the United States [R. 239-240, 
307]. It was a strange place, to say the least, for 
a public official of the United States Government 
to undertake to deliver two checks totaling over 
$6,000,000 to a foreigner whom he had met only 
casually and only in an official manner [R. 240]. 

Part 6f the claim allowed to the plaintiff, 
amounting to about $500,000, was paid by delivery 
of United States Government bonds. From these 
bonds the plaintiff in the case, through Merton, 
turned over $391,000 to King, having previously 
paid him $50,000 [R. 221, 242, 243, 244, 245]. 

It is again a very strange thing that about $40,- 
000 of these bonds are traced directly, or indirectly, 
but with certainty, to the Attorney General, Harry 
Daugherty, and about $40,000 to the Alien Prop¬ 
erty Custodian, Miller [R. 295, 296]. 28 

“The statement that $40,000 in bonds was traced to Miller is a 
misprint, since it was stipulated that Miller got $49,000 (R. 295). 
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The Court concludes that fraud has been shown 
in the claim that the plaintiff made before the 
Alien Property Custodian and that that fraud re¬ 
sulted in the Government of the United States 
turning over the sum of about $7,000,000 approxi¬ 
mately, to the plaintiff, and that accordingly the 
defendant, the United States Government, throiigh 
its officials, the defendants in this case, is entitled 
to recover of the plaintiff the sum of approxi¬ 
mately $7,000,000 that was paid over by the United 
States Government to the plaintiff on or about the 
26th of September, 1921, with interest of six per 
cent thereon from that date. [ Cummings v. Societe 
Suisse, supra.] 

The Court concludes that the bill of the plaintiff 
should be dismissed. 

i 

The Court concludes that the defendants have 
maintained their claim as set up in their couhter 
claim, and that the prayers of the counter claim 
should be granted. 

This statement of the Court is to be taken as| the 
findings of fact and conclusions of law of the 
Court. 

Counsel may prepare a decree and submit & to 
the Court. 

Every finding of fact made by the trial court is abun¬ 
dantly supported by the record . 

In unanimously affirming the decision of this Court 
in the case of Alabama Power Co. v. Ickes, Adm’x, et 
al., 91 Fed. (2d) 303, the Supreme Court, through Mr. 
Justice Sutherland, on January 3,1938, said: 

“ These findings were made, after hearing, by! the 
district judge upon undisputed or conflicting j evi¬ 
dence. The findings were not questioned in the 
court below; and since they are not without sub¬ 
stantial support in the evidence, we accept them 
here as unassailable. Davis v. Schwartz, 155 XJ. S. 


i 
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631, 636-637; Adamson v. Gilliland, 242 U. S. 350, 
353.” 

While, as stated by the Supreme Court, “the find¬ 
ings were not questioned in the court below”, Mr. Jus¬ 
tice Groner, concurring in a separate opinion, com¬ 
mented on the trial court’s findings as follows: 

“I concur in the conclusion reached on the basis 
of the trial court’s findings of fact, by which I 
feel bound * * *” (91 F. (2d) at 306). 

In Hotel Lafayette v. Pichford, 85 F. (2d) 710, 66 
App. D. C. 211, 214, Mr. Justice Stephens said for this 
Court, that— 

“A chancellor’s ‘findings ought not to be set aside, 
unless it appears that there has been an error of 
law or a conclusion of fact unwarranted by the 
evidence.’ [Citing cases.] ” 

which is a rule of long standing in this District. 

In the present case the questions of law were settled 
by this Court on the former appeal and the issues of 
fact have been decided in accordance with the clear 
weight of the evidence. 

We turn now to the second phase of the plaintiff’s 
contention. There is no requirement in Federal Equity 
Rule 70% that the findings of fact and conclusions of 
law must be numbered, but the rule merely requires the 
trial court to 

“find the facts specially and state separately its 
conclusions of law thereon.” 

An examination of the opinion of the trial court will 
disclose that it fully complied with the requirements 


119 


of the rule, and it is submitted that the fact that tfine 
findings and conclusions were delivered orally from 
the bench is a favorable factor rather than the con¬ 
trary, because it shows that the evidence so impressed 
the trier of facts that he made his findings immediately 
upon the closing of the testimony. 

In Boss & Phelps v. Hardee, Receiver , 65 Wash. Law. 
Rep. 1031, cited by the plaintiff, this Court remanded 
the cause to the trial court for additional findings of 
fact for the reason that 

i 

‘ ‘ There are no findings of ultimate facts, and we 
are unable to determine what ultimate facts the 
trial judge had in mind as a basis for his conclu¬ 
sions of law and decree.” [Italics supplied.] 

We submit that the findings in the present case hot 
only do not give rise to such difficulty, but, on the con¬ 
trary, are very clear. (Cf. Parker v. St. Sure, 53 |F. 
(2d) 706. See Thurston v. McLellan, p. 86, supra.) 

The plaintiff further asserts that the failure of the 
court to find that it was not an enemy, or ally of eneiny, 
was error. (Brief p. 168.) But the trial judge cor¬ 
rectly stated that 

“The issue really left for this Court to deqide 
is that of fraud charged by the counterclaim 
against the plaintiff, because that charge of fraud 
embraces in it the ownership of the stock.” (R. 
57.) | 

The court found that the plaintiff was guilty of fraud 
“in the claim that plaintiff made before the Alien Prop¬ 
erty Custodian” (R. 61), and that the American Metal 
Company stock was owned by the German companies, 
and having reached those conclusions, it became un¬ 
necessary for the court to determine whether plaintiff 
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was an enemy, or ally of enemy. Any finding on that 
issue would have been mere surplusage, since no one, 
whether enemy, friend or citizen, would be entitled to 
receive payment on a fraudulent claim. 29 (Cf. Cum¬ 
mings, et oZ. v. Societe Suisse, 85 F. (2d) at 289.) 

It is submitted, therefore, that the trial court’s find¬ 
ings are not only amply supported by the evidence, but 
are sufficiently comprehensive and formally correct. 

(b) The Decision in Miller v. United States Supports 

the Findings of the Trial Court in the Case at Bar. 

The opinion of the United States Court of Appeals 
for the Second Circuit in Miller v. United States, 24 F. 
(2d) 353, 358, that— 

“The inference, fairly for the jury to have taken, 
was that it was a dishonest claim and that the 
plaintiff in error [Miller] knew it.” 

lends additional vreight to Mr. Justice O’Donoghue’s 
finding that 

“fraud has been shown in the claim that the plain¬ 
tiff made before the Alien Propertv Custodian” 
(R. 61), 

because, as an examination of the opinion of the Court 
in the Miller case will disclose, the same conclusion was 
arrived at independently by both courts on almost 
identical evidence. 

However, the plaintiff complains in its brief (p. 100) 
that the trial court was prejudiced by the decision in 

"Plaintiff failed utterly to sustain the burden of proving the alle¬ 
gation in its complaint that it was not an “enemy or ally of enemy,” 
which allegation was denied in the answer. This question is dis¬ 
cussed at pages 124-133, infra , in defendants’ answer to plaintiff’s 
“debt claim argument.” 
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the Miller case, although this contention finds no sup¬ 
port in the record (Cf. R. 469). 

The plaintiff’s argument, therefore, must be that 
the more disgusting the facts brought out in a criminal 
trial, the less the weight which should be given them in 
a subsequent civil suit, because the judge, being humpn, 
may have pre-judged the case. We can not doubt that 
any judge would be repulsed by the facts shown in these 
cases, but we submit that no judge could have giyen 
the plaintiff a fairer trial, or a better opportunity to 
prove its case, than was given it by Mr. Justice 
0 ’Donoghue. 

The plaintiff further insists that the issues in the 
Miller case were not the same as the issues in the cpse 
at bar, and says, 

i 

“ There was no adjudication in the criminal case 
that Societe Suisse, or any one representing it, 
presented a false and fictitious claim and coungel 
for appellees is not justified in referring to that 
case on the pretext that it is an ‘authority’ even 
though appellees may now concede that Judge 
Manton’s opinion is not to be considered as deci¬ 
sive of any of the questions involved in the present 
case.” (Brief, p. 102.) j 

We have always conceded that the primary issue in 
the Miller case was whether or not Miller gave his hon¬ 
est and unbiased services to the United States, apd 
that the primary issue in the case at bar is whether or 
not the claim filed by the plaintiff was false and fraud¬ 
ulent. However, it is obvious that the primary issue in 
the case at bar was a secondary issue in the Miller cabe, 
as is evidenced by that portion of the opinion quoted 
above, and it is equally clear that, conversely, the pri¬ 
mary issue in the Miller case is a secondary issue in 
this case. Moreover, a great many of the secondalry 
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issues in both cases are identical, and practically all 
of the proof introduced in evidence by the defendants 
in the case at bar to show the falsity of plaintiff’s claim, 
was also introduced in evidence in the Miller case to 
prove that he was a faithless public officer. That the 
issues in both trials were the same, although of differ¬ 
ent relative importance, is disclosed by the following 
quotations from the opinion in the Miller case: 

“ But it is argued that the indictment concedes 
the validity of the Swiss corporation’s claim, and, 
therefore, if fraud w^as practiced, it was irrele¬ 
vant in the premises. Such contention results from 
misreading the indictment. On the contrary, the 
indictment charges a conspiracy that intentionally, 
and in the expectation of reward and without prop¬ 
er investigation the plaintiff in error allowed an 
illegal and suspicious claim presented in violation 
of the statute, all as part of the conspiracy to de¬ 
fraud the United States”. [24 F. (2d) at pp. 
359, 360. Italics supplied.] 

<<• • • over f; ac ts charged in furtherance 

of the conspiracy, and essential to the statutory 
crime of conspiracy, showed a consummated fraud 
as against the government and the property rights 
of the United States.” [Id. pp. 360-361. Italics 
supplied.] 

am • • rpk e conspiracy was one, not merely to 

secure the allowance of the claims, but to defraud 
the United States by procuring the payment of the 
money and to transfer the bonds to the Swiss cor¬ 
poration, 4 whereby the United States was to be 
and was defrauded of its possession and dominion 
of a large fund under its administration.’ ” [Id. 
p. 361. Italics supplied.] 

We freely concede that the Miller case is not res judi¬ 
cata here, but certainly it is of the strongest persua¬ 
sive authority because not only are the issues in both 
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cases practically identical, if of different relative im¬ 
portance, but the evidence introduced in each case -v^as, 
with minor exceptions, the same. The Miller case is 
therefore an authority, not only as to the correctness of 
the ultimate decision of the trial court in the instant 

i 

case, but also as to the correctness of its ruling as to 
the admissibility of defendants’ evidence. 

We do not contend that it would have been proper 
for the trial judge to have considered the Miller cas6 in 
appraising the evidence introduced before him, and! we 
are confident that he did not do so; but we feel that this 
Court may properly take that case into consideration 
as an authority for the proposition that the decision of 
the trial court is justified by the evidence. And upon 
that point, we consider it an especially strong author¬ 
ity because of the more rigid requirements of proof in 
criminal cases. 

V. THE PLAINTIFF HAS NOT PROVED ANY 

AFFIRMATIVE DEFENSE IN AVOIDANCE OF 
THE COUNTERCLAIM. | 

As we have pointed out, most of the plaintiff’s evi¬ 
dence was introduced for the purpose of establishing 
that it had acquired some sort of right to retain the 
proceeds of the wrongful allowance of its claim j by 
contract or estoppel. In its brief it contends, in ad¬ 
dition, that even if the allowance were wrongful upon 
the representations of its claim, still is should be per¬ 
mitted to retain the moneys because of the existence 
of certain other alleged facts which, though incon¬ 
sistent with its former representations, would hhve 
justified the allowance of a claim based thereon. 

We will discuss these contentions in the following 
order: 
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(a) That the claim can be given retroactive 
validity as a “debt claim”. 

(b) That the allowance of the claim can be 
justified on the basis of the alleged written as¬ 
signment or “cession” of 1919; and 

(c) That the plaintiff has acquired a right to 
retain the proceeds of its fraud by reason of a 
contract or an estoppel arising out of the assist¬ 
ance rendered by it, through Merton, in obtaining 
the conviction of Miller for the corrupt allow¬ 
ance of the claim. 

(a) The Plaintiff Has Not Proved a “Debt Claim”, nor 
the Conditions Precedent to the Allowance of Such a 
Claim. 

The plaintiff states that 

“As finally presented in September, 1921 the 
claim was still in the alternative as an ‘owner¬ 
ship 7 or ‘debt 7 claim (R. 108-109) even though 
the Government officials persuaded the repre¬ 
sentatives of Societe Suisse to lay more emphasis 
upon the theorv that it was an ownership claim 
(R. 236-238). 77 ‘(Brief p. 160.) 

The assertion of plaintiff quoted above is completely 
answered by any one of three propositions, viz: (1) 
The plaintiff has not proved a “debt claim 77 ; (2) 
The plaintiff has not proved the conditions precedent 
to the allowance of a “debt claim 77 ; and (3) The plain¬ 
tiff asks the Court to make retroactive allowance of 
a claim that was removed from the files of the Alien 
Property Custodian, in violation of the law, and there¬ 
after abandoned by the claimant. 
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(1) The Plaintiff’s Claim Is Not a “Debt Claim”. 

I 

| 

In answering the statement of plaintiff quoted above, 
and admitting, arguendo , that the alleged oral guar¬ 
antee of 1910 and 1912 created an enforceable obli¬ 
gation, attention is invited to the fact that it is im¬ 
possible to ascertain in what form the claim was pre¬ 
sented in March and July, 1921, except that it was 
thought to be some kind of a “debt” claim which did 
not comply with the “instructions” received by Mier- 
ton from Williams, since Merton was notified “that 
he had put up the claim in the wrong way, and pot 
as they had told him” (R. 236). Merton testified that 
his testimony in the trial of United States v. Miller 
that “everything had to be rewritten” was not cor¬ 
rect, but that 

i 

“everything which gave the false impression of 
being a debt claim had to be changed to give the 
proper appearance of being an ownership clainl”. 
(R. 238.) (Italics supplied.) 

It is true that Merton testified that he was confused 
as to the difference between “ownership” and “debt”, 
at the time he prepared the original claim (R. 236- 
237). However, this confusion was evidently djs- 
pelled by Williams because, after his conference in 
July, Merton realized that he had to eliminate frbm 
the claim “everything which gave the false impres¬ 
sion of being a debt claim”. 

In spite of this testimony plaintiff cites the claim 
as being in the alternative, and, in supposed suppprt 
of its position, invites the attention of the Court to 

i 

i 

i 


I 


i 
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the “application for allowance of claim” 30 (Brief 
p. 160) which is on the usual office form and, for con¬ 
venience states that the claimant 

“has filed with the Alien Property Custodian 
notice of claim against money or other property 
conveyed, transferred, assigned, delivered or paid 
over to the Alien Property Custodian as the 

money or other property of (-) an enemy or 

ally of enemy, or claim for payment of an indebted¬ 
ness owfing by said enemy or ally of enemy to the 
undersigned petitioner” (See R. 108). 

In connection with the use made by the present 
plaintiff of the foregoing instrument (R. 108) it is 
interesting to note that it was executed by the plain¬ 
tiff on July 11, 1921 (R. 109), and was probably pre¬ 
pared for use in connection with the original claim 
which was rejected by the Alien Property Custodian 
as not being in compliance with his instructions. How¬ 
ever, when the supporting papers of the claim were 
“rewritten” the “notice of claim” was also “re¬ 
written ’ ’ and provides in part: 

“8) The nature of the claim, notice of which is 
hereby given, is as follows : 

“Undertaking by Metallgesellschaft entered 
into prior to April 6th, 1917, giving claimant its 
interest in the shares in question, including divi¬ 
dends, interest and accumulated interest. All de¬ 
tails of the undertaking and of the nature of the 
claim are set out in supporting papers attached 
hereto and made a part hereof. There are no 

“The “application for allowance of claim” is provided for by 
§9(a) of the Trading with the Enemy Act, but is no part of the 
“notice of claim” which is generally referred to as the “claim.” 
Such application is used only when the claimant seeks an admin¬ 
istrative allowance of the claim prior to filing suit thereon. 
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set-offs and counterclaims.” (R. 99.) (Italics 
supplied.) 

The attention of the Court is invited to the fact 
that the foregoing instrument is dated August 31, 
1921 (R. 100), which was after Merton had withdrawn 
the original claim from the files of the Alien Prop¬ 
erty Custodian, which he did in July, 1921 (R. 237). 
In this connection an inspection of the claim (R. 197- 
216) will disclose that of the exhibits attached thereto, 
twenty-nine are dated during the latter part of Au¬ 
gust and the first of September, 1921, and only eight 
are dated in July, 1921, as is disclosed by the dates 
on the exhibits themselves, or by the consular certifi¬ 
cates attached thereto. It thus appears clear that 
practically the whole claim was rewritten after it was 
returned to Merton in July, and that is certainly true 
of the “affidavit” of Zahn-Geigy, which is dated Sep¬ 
tember 1, 1921 (R. 122) and which specifically alleges 
that the “beneficial interest” in the American Mptal 
Company stock was transferred to the plaintiff by the 
German companies “the last of March, 1917,” and 
that such transfer acted as “a cancellation of the 
obligations” of the German companies and 

I 

i 

“that the transfer relieved them [the Gerifian 
companies] of all the obligations and deprived 
the Societe Suisse pour Valeurs de Metauai of 
their guarantee * * *” (R. 120). (Italics supplied.) 


The statement quoted above is repeated verbatim in 
the Dubois “affidavit” (R. 192), which is also dated 
September 1, 1921 (R. 193). 

In the “declaration” signed by Alfred and Richard 
Merton, which is dated August 31, 1921, and which is 
attached as an exhibit to the claim (R. 172) the follow- 
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ing statement is made: 

“The consideration of such transfer [of American 
Metal Company stock] was the release of the obli¬ 
gations assumed in 1910 and 1912, and that the 
Societe Suisse pour Valeurs de Metaux had there¬ 
after no claim against the Metallbank and Metall- 
gesellschaft by reason of such guarantee.” (Italics 
supplied.) 

i 

Moreover, the plaintiff’s claim was treated exclu¬ 
sively as an “ownership” claim by the Custodian and 
Attorney General, and was allowed on that basis (R. 
223, 226). In view of the positive statements con¬ 
tained in the claim itself [which, according to Merton, 
was prepared to eliminate the “false impression” that 
it was a debt claim (R. 238)], that the German compa¬ 
nies were relieved of any further obligations after the 
alleged oral transfer of American Metal Company 
stock “the last of March, 1917,” we confess that we 
are unable to follow plaintiff’s argument, quoted above, 
that the claim was in the alternative. Obviously it 
was not. 

(2) The Plaintiff Has Not Proved the Conditions Pre¬ 
cedent to the Allowance of a “Debt Claim.” 

Since the plaintiff’s claim was not allowed as a 
“debt” claim, it can not, in this instance, fall back on 
any presumption as to the validity of the actions of 
government officers, but must at least concede (a) that 
it misrepresented the facts in its claim papers, and (b) 
that the former allowance was wrongful upon that 
basis. In other words, in attempting to establish the 
facts necessary to this affirmative defense, the plain- 



tiff must assume the burden of proof as to all of thein. 31 

Section 9 of the Trading with the Enemy Act pro¬ 
vides in part: 

“Any person not an enemy or ally of enemy *j * * 
to whom any debt may be owing from an enemy 
or ally of enemy whose property * * * shall have 
been conveyed * * * to the Alien Property Custo¬ 
dian, or seized by him hereunder, * * * may; file 
with the said Custodian a notice of his claim uhder 
oath and in such form and containing such par¬ 
ticulars as the Custodian may require; and ;the 
President, if application is made therefor by the 
claimant, may order the payment * * * to which 
* * * said claimant is entitled.” [Italics sup¬ 
plied.] 

It will be observed that under the provisions of the 
Act set forth above, the claimant must establish |(1) 
that it was not an “enemy or ally of enemy”; (2) that 
a debt must be owing from an enemy or ally of enqmy 
whose property has been seized by the Alien Property 
Custodian. 

The plaintiff alleges, in its bill of complaint, t)hat 

i 

“Plaintiff is not now, nor at any time has it eyer 
been an enemy or ally of enemy of the United 
States of America within the meaning and purview 
of said terms and phrases as used and defined in 
the ‘Trading with the Enemy Act * * *\” (R. ;2.) 

This allegation was denied in defendants’ answer 
(R. 15) and the question as to whether plaintiff was 
an enemy or ally of enemy was put squarely in issue. 

81 It may be noted in passing that if the plaintiff had proved a 
valid “debt claim” at the trial below, it would have proved the idis- 
honesty of the claim which was actually allowed, hence a non-com¬ 
pliance with one of the conditions precedent to its right of recovery. 
See Cummings v. Socittc Suisse, 85 Fed. (2d) 289. 
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The plaintiff neglected to offer any evidence on this 
issue. 32 The only evidence in this respect is contained 
in the testimony of Merton, who said, 

“ that Societe Suisse was a holding company and 
its business was largely in the stock that it owned 
of Metallgesellschaft and Henry R. Merton Com¬ 
pany (245); that its business was collecting divi¬ 
dends and redistributing dividends and paying in¬ 
terest on its obligations so that if Societe Suisse 
received any dividends from Metallgesellschaft 
and his best recollection was that it did, it received 
them in the ordinary course of business as was 
always done before and paid dividends to its stock¬ 
holders (245), but according to his best recollec¬ 
tion it did not pay any dividends after 1915; that 
Metallgesellschaft paid dividends during the War, 
but the dividends were reduced (267).” 

The term “enemy” is defined in Section 2 of the 
Trading with the Enemy Act as 

44 (a) Any individual, partnership, or other body 
of individuals, of any nationality, * * # resident 
outside the United States and doing business with¬ 
in such territory [of an enemy nation] and any 
corporation * * * incorporated within any country 
other than the United States and doing business 
within such territory [of an enemy nation].” 

It is significant that plaintiff’s brief is utterly silent 
on the question as to whether the plaintiff was an 
“enemy”, except for the complaint made on page 168 
of the brief that the trial court denied plaintiff’s mo- 

i 

“The allowance of plaintiff’s claim as an “ownership” claim did 
not involve a finding that the claimant had not been an “enemy” or 
“ally of enemy” (§2) because, at the time of the allowance, §9(b) (1) 
permitted the allowance of ownership claims of former enemies who 
were citizens or subject of nations other than Germany, Austria, 
Hungary or Austria-Hungary. 
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tion “to find the fact as alleged in the bill”. Naturally, 
in view of the fact that this question was put squarely 
at issue by the pleadings, and in view of plaintiff’s 
failure to offer any evidence on that point, and because 
Merton testified that plaintiff conducted its affairs with 
the two German companies “in the ordinary course of 
business”, the court refused “to find the fact as alleged 
in the bill”. We have discussed elsewhere the proposi¬ 
tion that, in the light of the finding of fraud, any find¬ 
ing by the trial court as to whether plaintiff was an 
“ally of enemy” would have been mere surplusage 
(pp. 119-120, supra). However, in this aspect of the 
case, it is submitted that plaintiff failed utterly to sus¬ 
tain the burden of proving that issue, and it thus failed 
to prove the first condition precedent to the allowance 
of a “debt claim”. j 

We have pointed out above that, under the Act,! the 
second prerequisite for the allowance of a “debt claim” 
is that a debt must be owing from an enemy or ally of 
enemy whose property had been seized by the Alien 
Property Custodian. We have discussed the claiih in 
this aspect above, and, in the light of what has teen 
said, submit that plaintiff has failed utterly to sustain 
the burden of proving a debt, but that, on the cont*ary, 
plaintiff’s claim was made on the basis of a transfer of 
American Metal Company stock, alleged to have t£ken 
place “the last of March, 1917” whereby the two Ger¬ 
man companies were relieved of all further liability 
on the alleged oral guarantee. Thus, even if it i$ ad¬ 
mitted for the purposes of argument that plaintiff! was 
not an “enemy”, plaintiff failed to prove that ajdebt 
was owing. This alleged debt is said to result from 
the alleged oral guarantees of 1910 and 1912, and it is 
clear from what has already been said that the plain¬ 
tiff neither established that these guarantees (\tfiich 
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would have been illegal) were ever made, or that the 
conditions precedent to the arising of liability there¬ 
under had occurred. 

(3) The Plaintiff Asks the Court to Make Retroactive 
Allowance of a Claim That Was Withdrawn From the 
Files of the Alien Property Custodian and Abandoned 
by the Claimant. 

The plaintiff says that it 

“was entitled to have its claim allowed as a debt 
claim in the form in which it was originally pre¬ 
sented in March, 1921, and again in July, 1921.’’ 
(R. 236, 238) (Brief p. 160.) 

We have shown the Court that under no possible 
construction can the claim of the plaintiff be interpre¬ 
ted as a “debt claim”, and that the plaintiff failed to 
prove the conditions precedent to the allowance of 
such a claim. 

Plaintiff, of course, is well aware that Merton’s tes¬ 
timony as to the withdrawal of the original claim filed 
in July, 1921, because it “was put up in the wrong 
way” (R. 236), and that it had to be amended to elim¬ 
inate “everything which gave the false impression of 
being a debt claim” (R. 238), together with the claim 
itself, negatives any idea that the claim finally filed was 
a debt claim. For that reason, when plaintiff made its 
“debt claim” argument (Brief 159-167), it was inevi¬ 
tably forced into the absurd position contained in the 
quotation from its brief set forth above. This state¬ 
ment of plaintiff is completely answered by inviting 
the attention of the Court to the fact that by it plaintiff 
asks the Court to make retroactive allowance of a claim 
which was withdrawn from the files of the Alien Prop- 
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erty Custodian in violation of the express provisions 
of sections 128 and 129 of the Criminal Code, wljich 
was thereafter abandoned by plaintiff, and which was 
not before the trial court and is not before this Court. 
It is submitted that the mere statement of this amaz¬ 
ing proposition constitutes its own answer. 

(b) The Alleged Assignment in 1919 to the Plaintiff by 
the German Corporations of Their “Claims” Against 
the Alien Property Custodian Was Void. 

When the plaintiff first approached Dulles in 1920 
to act as its attorney with respect to its “daubs” 
against the Alien Property Custodian, it represented 
to him that at the time of the seizure of the property 
in question by the Custodian, the two German corpora¬ 
tions “owned” such property and that— 

“On the 20th November, 1919, our Company, the 
Societe Suisse pour Valeurs de Metaux, acquired 
from the [German corporations] their claims! for 
the proceeds of the said shares, dividends and in¬ 
terests on the Public Custodian * * *” (R. 294). 

Among the claim papers filed with the Custodian is a 
purported copy of an instrument entitled “Cession” 
(R. 181), dated “November 20th, 1919”, which, without 
mentioning any similar, previous transaction whatso¬ 
ever, contains the following provision: 

i 

i 

“They [German corporations] do hereby assign to 
the Swiss Bank Corporation [sic] all their claims 

* * * to the payment of the proceeds of the sale 

* * * of the said shares, which claims they have 
against the Custodian or the Government of the 
United States of America or against any person 
who is liable for the payment of the sums received 
by the Custodian.” 


i 
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This “was the only written thing” which Merton 
had with him on his first trip, and which, after talking 
to Dulles, “he knew then that that was not enough evi¬ 
dence to make the United States Government pay the 
money to the Societe Suisse”. (R. 236.) On Merton’s 
next trip, he presented a “debt” claim based solely 
upon the representation that prior to the beginning of 
the World War the German corporations had made 
certain oral guarantees upon which they had become 
liable to the plaintiff. 33 But this claim was likewise 
unacceptable and was rejected; “he had put up the 
claim in the wrong way and not as they had told 
him”. (R. 236.) The story subsequently developed, 
and which wholly failed to stand up at the trial below, 
was, of course, that the “Cession” was a mere ratifi¬ 
cation of a previous oral assignment made shortly be¬ 
fore the United States entered the war, and which in 
turn was the consummation of the previous oral guar¬ 
antees. 

We have already discussed (pp. 124-133, supra) the 
plaintiff’s attempt to fall back, by way of affirmative 
defense, upon the second or “debt claim” phase of its 
representations and turn now to the question of 
whether the alleged assignment of 1919 can be con¬ 
sidered a valid reason for reversing the trial court 
which held that— 


“The fact that the subsequently alleged oral transfer of 1917 was 
not set up in the “debt” claims may be assumed, first, from the 
fact that it would have been inconsistent with the “debts” claimed, 
and, second, from the fact that none of the papers submitted with 
the final draft of claim (R. 97-216) bearing upon the alleged trans¬ 
action are dated early enough to have been included in the former 
drafts. An examination of the consular certificates attached to the 
various “annexes” of the claim discloses that only eight of them were 
prepared prior to July, 1921, when the “debt claim” was filed and 
that twenty-nine were prepared after that claim had been with¬ 
drawn from the files of the Alien Property Custodian. 


135 


“the attempted assignment in 1919 could not oper¬ 
ate on property seized and held by the Alien Prop¬ 
erty Custodian of the United States that belonged 
to German companies.” (R. 59.) 

i 

Error was not specifically assigned to this ruling. 

We will discuss two aspects of this question, viz:j (1) 
whether any valid assignment can be made of a claim 
arising under Section 9 of the Trading with the Enemy 
Act, and (2), irrespective of that question, whether* the 
plaintiff’s affirmative defense is valid. 

(1) The Trading With the Enemy Act Prohibits! the 
Return of Property to Persons Claiming Uijider 
Assignments Made Subsequent to Seizure of Such 
Property by the Custodian. 

Long prior to the enactment of the Trading with the 
Enemy Act, the Congress had adopted the policy of re¬ 
fusing to recognize the validity of assignments of 
claims against the United States, except upon compli¬ 
ance with certain express conditions. Section 3477, 
Rev. Stats., provides, in part, as follows: 

“All transfers and assignments made of |any 
claim upon the United States, or of any part or 
share thereof, or interest therein, whether abso¬ 
lute or conditional, and whatever may be the con¬ 
sideration therefore * * * shall be absolutely mill 
and void , unless they are freely made and executed 
* * * after the allowance of such a claim , thb as¬ 
certainment of the amount due, and the issuing of 
a warrant for the payment thereof. [Italics sup¬ 
plied.] | 

It has been held that the “mischiefs designed tq be 
remedied by this section” were mainly, first, to afoid 
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embarrassment to the Government “by having to deal 
with several persons instead of one”, and— 


“second, that by a transfer of such claim against 
the Government to one or more persons not origi¬ 
nally interested in it, the way might be conven¬ 
iently opened to such improper influences in prose¬ 
cuting the claim before the Departments, the 
courts, or the Congress, as desperate cases, where 
the award is contingent on success, so often sug¬ 
gest.” Hager v. Swayne, 149 U. S. 242, 247. Cf. 
Cordon v. Adamski, 64 App. D. C. 274, 77 F. (2d) 
397. 

The provisions of R. S. §3477 have sometimes been 
invoked in rejecting the claims of assignees to property 
seized by the Alien Property Custodian, 34 but this does 
not seem to have been done prior to 1926 because the 
provisions of the Trading with the Enemy Act are suf¬ 
ficiently explicit upon that subject. 

Seizures of property were made by the Alien Prop¬ 
erty Custodian under §7 of the Trading with the 
Enemy Act and, of course, “it is clear the enemy own¬ 
ers were divested of every right in respect of property 


“In Sturchler v. Hicks , 17 F. (2d) 321 (D. C. E. D. N. Y., April, 
1926), it was held by Judge Inch that R. S. §3477 is applicable to a 
claim for property seized by the Alien Property Custodian. Cf. 
United States v. Gillis, 95 U. S. 407, relating to a claim for property 
seized during tlje Civil War [which should be considered in the 
light of United States v. Klein, 13 Wall. 128, 138-139]; and, In re 
Cargo of Intoxicating Liquors, 40 F. (2d) 72, relating to liquors seized 
by federal agents. In rejecting the claim of Pierre de Reinach , as 
assignee. No. 8599, on April 26, 1926, Attorney General Sargent cited 
the Gillis case, supra, and on November 24, 1926, he rejected certain 
similar claims of the American Express Co., Nos. 11276 and 19479, 
citing R. S. §3477; Sturchler v. Hicks , supra; and drawing upon 
§7(b) of the Act [see plaintiff’s Brief, pp. 95-96]. 

Previously, in Com Exchange Bank v. Miller, 15 F. (2d) 456, 459, 
a District Court had made a contrary ruling, but it should be noted 
in that case (1) that no change of the beneficial interests in the 
claim was affected, and (2) that the court was under the erroneous 
impression that “no claim against the United States is asserted.” 


I 
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taken and held under the Act.” ( Woodson v. Deutsche 
Anstalt, 292 U. S. 449, 454). Similarly, even where nbn- 
enemy property was mistakenly seized, the owner lost 
all rights of ownership and control, 35 but at once Re¬ 
ceived a statutory right, under §9 to proceed agaipst 
the Custodian for recovery of the seized property 36 or 
its value, which substituted right was in the nature of 
a right to compensation for “the appropriation of pri¬ 
vate property to public use” ( Becker Co. v. Cummings, 
296 U. S. 74, 79-80). Shortly after the War, in 19^3, 
§9 was amended by Congress to grant to certain former 
enemy owners the same 11 privilege of becoming entitled 
upon conditions specified to have returned to theiji” 
( Cummings v. Deutsche Bank, 300 U. S. 115) relatively 
small amounts, ‘ ‘ and subsequently, in the settlement of 
War Claims Act [of 1928] (45 Stat. 254), provided for 
the return of all property held by the Alien Property 
Custodian. But it attached conditions.” {Cummings 
v. Societe Suisse, 85 F. (2d), at 289.) The claim in any 
case was therefore not based upon a retained right of 
ownership in the physical property seized, but upoq a 
right arising out of the terms of the Act itself, and tfce 
question is whether a valid assignment of that rigfht 
could be made. 

Section 7(c) of the Trading with the Enemy Act pro¬ 
vides that— 

i 

i 

j 

“The sole relief and remedy of any person hav¬ 
ing any claim to any money or other property 
* * * conveyed * * * to the Alien Property Cus¬ 
todian * * * shall be that provided by the terijis 
of this Act * * *.” [Italics supplied.] 

30 Central Union Trust Co. v. Qarvan , 254 U. S. 554; Stoehr v. 
Wallace , 255 U. S. 239; Commercial Trust Co. v. Miller, 262 U. S. 51. 

38 The former owner’s right to specific recovery of seized property 
can arise only under §9(a) if a claim is filed and “If suit shall be 
• * * instituted” prior to other disposition of the property under §|l2. 
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Section 9(a) of the Act, in addition to the provision 
for “debt” claims, discussed above, provides that any 
eligible person— 

“claiming any interest * * * in any * * * prop¬ 
erty which may have been conveyed * * * to the 
Alien Property Custodian * * * may file * * * a 
notice of claim * * * and the President * * * 
may order the payment * * * of the interest therein 
to which # * * said claimant is entitled * * *. ” 
[Italics supplied.] 

Section 9(b) provides as to seized enemy property, 
that if 

“the owner thereof at the time such money or other 
property [was seized meets certain prescribed con¬ 
ditions of eligibility, the property shall be re¬ 
turned] either to the said owner or to the person 
by whom said property was conveyed * * * to the 
Alien Property Custodian.” Richmers, etc . v. 
Sutherland , 57 App. D. C. 381, 382-383 (Italics 
supplied). 

Until 1928, §7(c) of the Act thus prohibited the al¬ 
lowance of any claims whatsoever, other than those of 
persons who owned interests in such property at the 
time of seizure, or in certain cases, claims of those who 
were entitled to claim as creditors, or from whom the 
property had been physically received by the Custo¬ 
dian. That such prohibition was deliberate is evi¬ 
denced by Section 7(b) which, inter alia, “denounced 
as invalid” 37 assignment transactions generally with 
enemy aliens, and also by subsections (d) and (g) of 
§9, which made special provision for the allowance of 

** Schrijver v. Sutherland , 57 App. D. C. 214, 215. Cf. Mayer v. 
Oarvan , 27S Fed. 27, 32-34. 
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claims filed by representatives of deceased forjner 
owners, both enemy and non-enemy. In the latter 
connection, it should be noted that if R. S. §3477 had 
been intended to have exclusive application to at¬ 
tempted assignments of alien property claims, the 
provisions of §9(d) and (g) were unnecessary because 
§3477 does not apply to assignments thus affected by 
operation of law. Eager v. Swayne, 149 U. S. 242, 246. 


Accordingly the Act received a consistent adminis¬ 
trative interpretation to the effect that assignments 
subsequent to seizure should not be considered valid 
for purposes of claims filed thereunder, 38 and this in¬ 
terpretation was ratified 39 and adopted by laier 
Congresses. 


The fact that the 70th Congress so accepted ahd 
ratified this administrative interpretation is shown by 
subsection (n) of Section 9, which was added to the 

38 The claim of Frank Hoder, assignee, No. 11551, was rejected by 
Attorney General Harlan F. Stone on July 23, 1924, who stated: 


"It is very clear that under the Trading with the Enemy Act no 
assignment of property seized by the Alien Property Custodian 
has any legal force or effect whatsover upon the property in the 
possession of the Alien Property Custodian or the Treasurer of 
the United States, unless such assignment was made prior to 
the entrance of the United States into the war and has passed 
a valid, legal title.” 

Previously, on August 8, 1922, Attorney General Daugherty had re¬ 
jected a similar claim of the Amoor Steamship and Trading Cfo., 
No. 5441, holding that the Act did not permit its allowance, apd 
saying: 

"In my opinion the recognition of assignments by the Govern¬ 
ment of the title to the property held by the Alien Property 
Custodian would give rise to many vexatious and complicated 
questions which do not at this time exist.” 

[.The opinions of the Attorney General referred to herein are hot 
published, but certified copies of the same will be furnished both |to 
the Court and to counsel upon request.] 

30 Cf. United States v. Midwest Oil Co., 236 U. S. 459, 480-481; 
United States v. Arizona , 295 U. S. 174, 186; Isbrandtsen~Moellr Co. 
v. United States , 300 U. S. 139; Sivayne & Hoyt v. United States , 360 
U. S. 297. 



Act in 1928, and which is the only provision permitting 
the allowance of claims filed by such assignees. This 
fact, and the reason for the addition of §9(n) to the 
Act, are best illustrated by the reports of the Commit¬ 
tees on the Settlement of War Claims Bill of 1927, ex¬ 
cerpts from which are set out below. 40 

It is submitted therefore that, except as provided in 
§9(n), no valicj assignment could be made, in any case, 
of a claim arising under the terms of the Trading with 
the Enemy Act. 

"“Senate Report No. 1394, 69th Congress, Second Session, of the 
Committee on Finance to accompany H. R. 15009, dated February 5, 
1927, provides as follows: 

“RETURN OF ASSIGNED PROPERTY” 


“The trading with the enemy act has been construed as not per¬ 
mitting the return of any money or other property to any person 
holding under an assignment from the person who owned the prop¬ 
erty at the time of seizure. The House bill (p. 44 of the bill as 
reported to the Senate) relaxes this rule in one respect which meets 
with the approval of your committee.” (Italics supplied.) 

House Report No. 17, 70th Congress, First Session, of the Commit¬ 
tee on Ways and Means, to accompany H. R. 7201, dated December 
15, 1927, provides as follows: 

“Subsection (n) meets the situation which has arisen by rea¬ 
son of the fact that certain corporate interests were seized 
without obtaining custody of the certificate evidencing those in¬ 
terests. As a result the certificate has been sold in Germany and 
is being dealt in daily on the German exchanges. Although the 
committee was convinced that it could not adopt a policy of gen¬ 
eral recognition of assignments , it seemed imperative that this 
situation be met. Accordingly, subsection (n) provides for the 
recognition of the various assignments and for payment to the 
present owner of the certificate. In order to prevent evasion , 
however , it is necessary to limit the return , irrespective of the 
citizenship of the present owned to the 80 per cent. This sub¬ 
section also adopts all the provisions of section 9; accordingly, 
a person entitled to a return under this subsection may file 
claim and bring suit, and, in the event of his death, his legal 
representative may file a claim or bring suit, and the provisions 
requiring a release and prescribing the effect of the release will 
be applicable.” [P. 21, italics supplied.] 

[Subsection (n) would have had no application to the present case 
if the allowance of plaintiffs claims had been made after it was 
added to the Act because the Custodian had seized the physical cer¬ 
tificates of the stock in question and all that was sought to be as¬ 
signed was the claim of the German corporations against him.] 
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(2) In Any Event, the Alleged Assignment of the 
Claims to the Plaintiff in 1919 Does Not Present a 
Valid Affirmative Defense to the Counterclaim. 

i 

I 

The plaintiff contends that the alleged “Cession” of 
1919 (R. 181) which declared that the property in ques¬ 
tion was owned by the German corporations when it Was 
seized by the Custodian, and which purported to assign, 
to the “Swiss Bank Corporation” their claims against 
the Custodian, was an assignment to the Swiss Bank 
Corporation as banker and trustee for the Societe 
Suisse (Brief, pp. 67-68), and, in effect, that the “Ces¬ 
sion’ ’ constituted a valid transfer of the property be¬ 
cause made in pursuance of an agreement entered iito 
prior to the war, namely, the alleged oral guarantees of 
1910 and 1912 (Brief, pp. 95-96). 41 In making this 
argument the plaintiff must concede, arguendo, either 
that the alleged oral transfer of 1917 in fact never oc¬ 
curred, or that it had no legal effect upon the ownership 
of the property. Since the claim was made on the bagis 
of alleged ownership acquired “ prior to April 6th, 
1917” (R. 99, Par. 8); was so treated by the Alien 
Property Custodian (R. 223), and was allowed upon a 
purported holding of the Department of Justice that 
the ‘ 4 title” to the property passed to the plaintiff 


“The plaintiff (Brief p. 96) attempts to distinguish the decision 
of this Court in Schrijver v. Sutherland , 57 App. D. C. 214, upon the 
above ground. In that case the Court found that the assignment of 
the physical certificate of stock of an American corporation from an 
enemy owner to a citizen of the Netherlands, after war had been 
declared, but before the stock had been seized by the Custodian upbn 
the books of the company, was “denounced as invalid'’ by the Trad¬ 
ing with the Enemy Act. A fortiori , if the claim against the Cus¬ 
todian were assignable this transaction should have been held valid. 
Note, however, that in the present case the Custodian not only seized 
the stock on the books of the Company, but the certificates as well 
and that the alleged 1919 assignment was not only after seizure , but 
specifically attempted to assign only the supposed “claim” against 
the Custodian. 


i 
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“ prior to the entrance of the United States into the 
war” (R. 226), it is clear that an alternative defense 
to the counterclaim to the effect that title subsequently 
passed to the plaintiff by reason of the “Cession” of 
1919, is in the nature of an affirmative defense; the 
burden of proof resting squarely upon the plaintiff. 

That the plaintiff wholly failed to prove this defense 
in any respect is self-evident from the following: 

1. The original “Cession” was not produced, nor 
was the copy, attached to the claim (R. 181) identified 

as secondary evidence. 42 

i 

2. It was not proved that the Swiss Bank Corpora¬ 
tion received the alleged assignment as a nominee or 
trustee of the plaintiff. 

3. It was not proved that this was a bona fide trans¬ 
action, and so treated as between the parties thereto. 
(The only acceptable proof of such fact would have 
been the production of plaintiff’s books to show that it 
retained and used the proceeds of the claim as its 
own.) 

4. In this connection it was also the plaintiff’s bur¬ 
den to prove the alleged oral guarantees of 1910 and 
1912, which, as we have shown, it made no serious at¬ 
tempt to do. 

Of course the only conclusion which can be drawn is 
that the “Cession”, if it was ever executed at all, was 
merely a preliminary step to the filing of fictitious 
claims, and entered into before the requirements of the 
Trading with the Enemy Act were known to the parties 
(R. 235-236). 

However, even if we assume that there was a bona 
fide attempt to assign the supposed “claims” owned by 

42 Of course this fact does not impair the value of this instrument 
as evidence against plaintiff as to the dishonesty of the claim to 
which it was attached, for in that respect it constitutes an admission. 
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the German corporations, in 1919, against the AJien 
Property Custodian, it is abundantly clear that this 
transaction would have been but an empty gesture. 
In the first place, as stated in Woodson v. Deutsche 
Anstalt, 292 U. S. 449, 454,— j 

! 

“It is clear the enemy owners were divested of 
every right in respect of property taken and held 
under the Act.’ ’ 

Moreover, even assuming that rights of recovery given 
by the Act could in any case be assigned—these former 
enemy owners had been given no such right of claim, 
and therefore could not assign that which they did hot 
possess. Finally, even if such a right had been avail¬ 
able to them at that time, as pointed out by this Court 
on the former appeal (85 F. (2d), at 289), such right 
would not arise in such former owners except upon the 
performance by them of certain conditions precedent— 
and which have never been performed in any manner 
with respect to the instant claims. 

Perhaps in view of the weakness of the plaintiff’s 
argument, we have devoted too much space to this sub¬ 
ject, but it is very important in that it bears upon the 
only phase of plaintiff’s case which may now be eyen 
suspected of an honest foundation—namely, the alleged 
assignment of 1919, which was probably prepared be¬ 
fore Merton was advised by the office of the Alien Prop¬ 
erty Custodian “how a claim of this kind had to be 
drawn up and presented” (R. 235). It is submitted 
that the alleged “Cession” of 1919 was not proved by 
the plaintiff, and even if it had been fully proved, that 
it would not have furnished either a basis for the al¬ 
lowance of plaintiff’s claims, or an affirmative defense 
to the counterclaim. 



144 


(c) Plaintiff Has Acquired No Right by Contract or 
Estoppel to Retain the Proceeds of Its Fraudulent 
Claim. 

The plaintiff contends that it has acquired some sort 
of right, either by contract of estoppel, to retain the 
fruits of its fraud. Interwoven in the argument is the 
charge that the Government is guilty of laches and that 
its claim is “stale”. Before discussing the principal 
contention we will dispose of the “stale claim” argu¬ 
ment. 


(1) The Counterclaim Is Not “Stale.” 

While conceding (Brief, p. 112) that as a general 
proposition “the Government is not bound by any 
statute of limitations, unless self-imposed, or barred 
by any laches of its officers, in a suit brought by it as 
a sovereign government to enforce a public right,” the 
plaintiff contends that an “Equity Court should not 
enforce ‘Stale Claim’ of Government” (Brief, pp. 117- 
122). This argument is made in connection with the 
argument on the so-called “Buckner Agreement” dis¬ 
cussed infra (pp. 148-155), but is obviously intended 
to have application independently of any “color” 
which it may have been intended to lend that argument. 

Upon the former appeal we felt secure in dismissing 
such arguments with the statement (Brief, p. 23) 
that— 

“Of course, the appellants [present appellees] are 
not guilty of laches, as the appellees [present ap¬ 
pellant and Jensen] are non residents, and the ap¬ 
pellees would be in no position to urge the defense 
since they initiated the present proceedings; but 
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even if they were, laches are no defense against 
the Government. ’ ’— 

i 

and this statement was not challenged. It must he 
apparent that even if otherwise there were merit in 
the plaintiff’s contention, it is in a very poor position 
to urge that its oivn claim is less “stale” than that 
of the Government, and we feel that this Court dis¬ 
posed of the matter upon the former appeal when it 
said (85 F. (2d) at 289): 


“When the corporation brought this suit, it! in¬ 
vited the court to which it submitted itself td go 
behind the settlement and, at the instance of the 
United States, the real parties in interest, to re¬ 
examine all the questions arising out of the orig¬ 
inal claim.” 

i 

i 

However, assuming that the question of laches i re¬ 
mains open, it seems clear for the above reasons, that 
the plaintiff’s arguments are as equally without m0rit 
now as they would have been had they been made upon 
the former appeal. 43 

The plaintiff (Brief, p. 119) cites cases holding tjhat 
certain claims of the United States are barred by sfelf- 
imposed statutes of limitations (26 Stat. 1093, 1099). 

- i 

"Counsel’s statement (Brief, p. 121) that two of plaintiff’s wit¬ 
nesses have died is not borne out by the record, nor does it disclose 
personal knowledge on the part of counsel, but even if it can be 
accepted as true there is no disclosure of the dates of death, or that 
the witnesses would have been available had the plaintiff choseh to 
institute this suit at an earlier date. While it is true thatj the 
plaintiff’s replication (R. 48) contains a similar statement, it was 
verified only by counsel (R. 55), was not proved and, under Equity 
Rules 34, stands denied in the pleadings. Moreover, it would seem 
that, if this allegation were true, Merton would have had personal 
knowledge of it. 

i 

Of course “a person once shown to exist will be presumed tb be 
alive for such time, at least, as is not contrary to the rule of nature 
in respect of the duration of human life.” (Posey v. Hanson i 10 
App. D. C. 496, 506.) 
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United States v. Puget Sound dbc. Co,, 215 Fed. 436; 
United States y. Diamond Coal Co., 255 U. S. 323. 
Obviously such cases have no application here because 
they deal with statutes in which the Government has 
expressly consented to limitations in derogation of 
sovereignty. 

Also, plaintiff quotes (Brief, pp. 120-121) from the 
case of United States v. Beebe, 17 Fed. 36, 38, and 
while that opinion is sufficiently self-explanatory (Id. 
at 37-38), when it is considered in connection with the 
language used by Mr. Justice Lamar in writing the 
unanimous opinion of the Supreme Court in the same 
case (127 U. S. 338), it is clearly inapplicable here. 
The Court said (Id. at 344, 346, 347): 

4 ‘The principle that the United States are not 
bound by any statute of limitations, nor barred by 
any laches of their officers, however gross, in a suit 
brought by them as a sovereign Government to 
enforce a public right, or to assert a public inter¬ 
est, is established past all controversy or doubt. 

* * * The question is, Are these defences available 
to the defendant in a case where the Government, 
although a nominal complainant party, has no real 
interest in the litigation, but has allowed its name 
to be used therein for the sole benefit of a private 
person? * * * 

* * * an inspection of the record shows that the 
Government, though in name the complainant, is 
not the real contestant party to the title or prop¬ 
erty in the land in controversy. It has no interest 
in the suit, and has nothing to gain from the relief 
prayed for, and nothing to lose if the relief is 
denied. The bill itself was filed in the name of the 
United States, and signed by the Attorney General 
on the petition of private individuals, and the right 
asserted is a private right, which might have been 
asserted without the intervention of the United 
States at all. 
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* * * The mere use of its name in a suit for the 
benefit of a private suitor cannot extend its im¬ 
munity as a soverign government to said private 
suitor, whereby he can avoid and escape the scru¬ 
tiny of a court of equity into the matters pleaded 
against him by the other party; nor stop the cqurt 
from examining into and deciding the case accord¬ 
ing to the principles governing courts of equity in 
like cases between private litigants.” 

Apparently to bring the present case within the doc¬ 
trine of the Beebe case, the plaintiff (Brief, pp. 120- 
123) asserts: 


“In the present case, the appellees have neVer 
claimed a beneficial ownership in the property. 
Even if the property was enemy owned, the ap¬ 
pellees now seek to recover it, not for the purpose 
of confiscating it, but merely to hold it until Con¬ 
gress decides what disposition shall be made! of 
it.” 


This statement is not correct. The defendants’ 
counterclaim (R. 24) alleges that the property was 
“held by the Alien Property Custodian and the Treas¬ 
urer of the United States for the benefit of the United 
States” and (R. 25) that the plaintiff now holds the 
sum counterclaimed “in trust as a trustee ex maleficio 
for the United States.” In the brief for the defend¬ 
ants on the former appeal it was pointed out (pp. 32435) 
that Congress has decided what disposition shall be 
made of the money recovered and, even if it should be 
held that at one time the Government had occupied 
the position of trustee for the benefit of forfner 


! 

I 


I 

I 


I 
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owners, 44 that with respect to the money counter¬ 
claimed, “the beneficial interest has become fully 
vested” in it. That the United States was never a 
trustee of this money and has at all times since its 
seizure been vested with full rights of ownership is 
now established by the decision by the Supreme Court 
in the case of Cummings, et al. v. Deutsche Bank (see 
pp. 108-111, supra). 

It is submitted, therefore, that the contention that 
the counterclaim of the United States is a “stale claim” 
and should, therefore, have been denied, is without 
merit. 

(2) Plaintiff’s Contention, That It Acquired a Right to 

Retain the Proceeds of Its Claims by Assisting in the 

Conviction of Miller for the Wrongful Allowance of 

the Same, Is Without Merit. 

The plaintiff contends (Brief, pp. 123-125) that it has 
acquired a contractual right to retain the proceeds of 
its fraudulent claims by reason of the fact that Merton 
assisted in the prosecution of Miller and Daugherty for 
the wrongful allowance of the same. 45 

The plaintiff (Brief, p. 112) 

contends that the Government is bound by the law¬ 
ful promise made in 1926 by District Attorney 
Buckner, for the benefit of the United States, to 
Merton, that if he w r ould come to the United States 

44 If plaintiff has in mind those portions of our former brief (for 
example, p. 24) in which we argue as if the Government were “in the 
position of trustee for the benefit of former owners,” suffice it to say 
that we made it abundantly clear (note, pp. 13-14) that “nothing 
said in this brief is to be construed as conceding the correctness” 
of that view. 

45 Since this argument would necessarily be mere surplusage if the 
plaintiff had successfully met the defendants' evidence in proof of 
the counterclaim, the above must be taken as a fair statement of 
the plaintiff’s contention. 
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to testify against Miller and Daugherty, the Gov¬ 
ernment would not file a civil suit against Socfete 
Suisse, which Merton represented. Merton having 
performed his part of the contract, the Govern¬ 
ment is estopped from repudiating the contract; 

i 

This contention will be discussed in two aspects, yiz: 
(1) assuming arguendo that such a promise was made, 
Buckner had no authority to enter into any such con¬ 
tract on behalf of the United States, and (2) it is clear 
from the evidence that he did not attempt to do so. 

First. It must be admitted that the Attorney Gen¬ 
eral of the United States has a very large range of dis¬ 
cretionary powers with respect to litigation in winch 
the Government is involved (United States v. San 
Jacinto Tin Co., 125 U. S. 273). But we have never 
heard of a case in which that officer has undertake^ to 
contract away a civil right of action possessed by the 
United States, in furtherance of a criminal prosecution, 
and it is not necessary to undertake that question here. 
Suffice it to say that District Attorneys of the United 
States are not vested with any such great latitude of 
discretion (Cf. Cohen v. United States, 38 App. DL C. 
123, 125), and that if such a contract, as the one here 
contended for, had been attempted by Buckner^ it 
would have been utterly void. 

The plaintiff’s argument may be dispelled by a 
homely illustration. Suppose two thieves stole a hprse 
from a private owner, and, in order to secure the con¬ 
viction of one, the prosecuting attorney should promise 
the other that if he would turn “state’s evidence’^ he 
not only would escape prosecution, but that in addition 
he would be permitted to keep the horse. Obviously 
such a promise would have no effect whatsoever upon 
the owner’s right to recover his horse. So, also, in the 
case of the United States. Whatever authority the Dis- 
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trict Attorney may have had to waive the prosecution 
of Merton in consideration of his testimony against 
Miller and Daugherty, it is perfectly clear that he did 
not have the power to give retroactive validity to their 
wrongful allowance of the claims, i. e., by waiving the 
Government’s right to recover the property. While it 
is perfectly true that the Trading with the Enemy Act 
gave to the Alien Property Custodian the power to dis¬ 
pose of such property under certain prescribed condi¬ 
tions, which had to be strictly complied with, (§12) it 
is equally true that it vested no such power in District 
Attorneys, nor, for that matter, could the Custodian 
lawfully have disposed of the property upon such a 
consideration. 

Second. It is not lightly to be presumed that Buck¬ 
ner intended to contract away the right of the United 
States to recover the property, or that the plaintiff had 
any reason for supposing that he did. While it is true 
that in Buckner’s letter to Littleton, the Attorney then 
representing Merton (R. 388-389), in which the former 
expressed gratitude for the assistance which Merton 
had given in the prosecution and conviction of Miller, 
he said: 

Although I never gave Merton any promises or 
assurances of any kind or character, it was per¬ 
fectly proper for you to assume that since he was 
beyond service of process his voluntary assistance 
in stating the circumstances would free him from 
action on the part of the Government by way of 
civil suits or attachment proceedings. (Italics sup¬ 
plied.) 

and added: 

it was thoroughly understood between Colonel 
Donovan [of the Department of Justice] and Mr. 
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Simpson [Buckner’s assistant] that if Merton 
came voluntarily to this country and testified 
truthfully, neither he nor his associates would be 
harassed by vexatious attachments or other liti¬ 
gations. (Italics supplied.) 

and he concluded that letter by saying: 

i 

I have no doubt that my views in this matter and 
those of the Department of Justice as voiced by 
Colonel Donovan will readily he adopted in the 
future should the matter ever again come up for 
discussion. (Italics supplied.) 

i 

In the first place, this letter, which was written af|ter 
Merton had testified, does not purport to be a contract, 
and thoroughly dispels any idea that Buckner had en¬ 
tered into any previous agreement. Moreover, it shows 
that the binding quality of the “views” or representa¬ 
tions set forth therein were considered as personal ob¬ 
ligations and not as legally binding upon either his suc¬ 
cessors in office or the United States because he ex¬ 
presses confidence that his “views” will “be adopted 
in the future” should the matter “again come up for 
discussion.” 

The most that can be assumed from the plaintiff’s 
evidence is that Buckner felt that his case against 
Miller and Daugherty would be greatly strengthened 
by Merton’s testimony, and, in view of the fact that the 
present plaintiff and Merton were beyond the seas, he 
saw little likelihood of successfully prosecuting them 
or recovering the properties; that he made a showj of 
taking both criminal and civil action against them with 
a view to inducing a “voluntary” cooperative attitude 
on their part, but without giving any positive “prem¬ 
ises or assurances of any kind,” and that he was suc¬ 
cessful; and that, thereafter, he felt that the Govejrn- 
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ment was morally obligated not to take affirmative 
steps against Merton or his associates. 

The plaintiff produced no evidence of any character 
tending to show that Merton was induced to come to 
this country upon consideration of a promise that the 
plaintiff would thereafter be immune from civil liabil¬ 
ity in the matter. The extent of Merton’s own testi¬ 
mony, on behalf of the plaintiff, was that he was given 
“a solemn promise” that he “would not be arrested at 
the pier on arriving in New York” (R. 264) and 

“that he recalled that a civil suit was either 
started or threatened by Buckner against the 
Societe Suisse sometime in 1925, and that was one 
of the main reasons why Mr. Dubois was so in¬ 
sistent that he should go a second time, although he 
was not under obligation to go; that Mr. Dubois 
was afraid that his bank’s funds would be attached, 
or something of that kind: that he is pretty sure 
that no papers were served but some were pending 
in that direction; that he had a long discussion 
with Mr. Dubois about it, before witnesses, most of 
whom are still alive.” (Italics supplied.) (R. 
265.) 

In addition, the plaintiff took the depositions of New¬ 
ton and Reavis, who were assistants to Buckner, but 
who had no personal knowledge of any arrangements 
of Buckner or Simpson with Merton or the plaintiff. 
Their testimony regarding the matter (R. 444-459) 
simply confirms the above statements, and in no way 
supports plaintiff’s position. 

If Simpson, as a matter of fact, did make different 
or stronger representations, or attempted to enter into 
the agreement contended for by the plaintiff, in order 
to induce Merton to come back to this country, there 
were only two ways of proving that fact—either by 
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producing the person with whom such agreement 'Was 
made on behalf of the plaintiff, or by obtaining Simp¬ 
son’s testimony on that point. So far as the recCrd 
shows (R. 257-259), Simpson was available as a wit¬ 
ness at the time the plaintiff took the depositions of 
Newton and Reavis, yet the plaintiff made no attempt 
to obtain his deposition. As we have shown (pp. j$7- 
90, supra) it must be presumed that his testimony 
would have been unfavorable to plaintiff. 

This matter can be summarized by paraphrasing the 
language of Mr. Justice Van Orsdel in Mollohan v. 
Masters, 45 App. D. C. 414, 419 (certiorari denied 242 
U. S. 652), as follows: 


The [contract] was made solely by [Simpson], 
as [Buckner’s] agent; and [Simpson’s] contract 
became [Buckner’s]. [Buckner’s letters] as to 
his understanding of the contract * * * [are] mere 
hearsay. The same is true of the other witnesses, 
[Newton and Reavis], who testified as to thbir 
understanding of the [arrangement] between 
[Simpson] and [Merton]. The case, therefore, as 
to the contract * * * must rest upon the testimony 
of [Merton], together with one piece of docu¬ 
mentary evidence [the nolle prosequi verified by 
Simpson]. 

But Merton did not testify as to any such contract; 
Simpson w T as not called; the nolle prosequi neither con¬ 
stitutes nor mentions any such agreement, and, even if 
the hearsay testimony of Newton and Reavis, together 
with Buckner’s letter to Littleton, were given full 
weight, the most they can establish is that conditions 
were favorable for the making of such an agreement— 
but that such a contract was not made is far more per¬ 
suasively evidenced by Buckner’s letter than the 
contrary. 
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However, the truth is that the plaintiff, for the first 
time, in its present brief seeks to plead and prove an 
affirmative defense which not only was not pleaded in 
its replication (R. 48-55) nor suggested by any of the 
evidence it introduced, but, as we have just pointed out, 
is directly refuted by the very evidence upon which it 
now relies. The tenor of plaintiff’s argument below 
was that it was unfair for the Government to counter¬ 
claim in view of Buckner’s representations, and that it 
should be estopped—presumably upon the theory that 
these representations led the plaintiff to believe that 
it was safe in filing its present suit—or couched in the 
terms of our previous illustration (pp. 149-150, supra), 
persuaded the thief that he could safely return to de¬ 
mand the harness of the stolen horse. 46 It was in this 
view of the matter that we introduced the letters on 
sur-rebuttal (defendants’ Exhibits X-3, Y-3 and Z-3, 
R. 461-465) which clearly disclose that, before the 
counterclaim was filed, the Department of Justice 
made careful inquiry into the matter of its “moral” 
obligation in the premises. 

In reply to its inquiry, it was advised both by Colonel 
Donovan, and through him, by Buckner, that “Such 
understanding as there was on the subject” is con¬ 
tained in the letter, quoted from above (pp. 150-151), 
supra), and that all that was meant by it was 

“that the Government will not take affirmative 

" The presence in the record of the excluded Rhodes-Marcum 
memoranda, discussed pp. 101-103, supra , is probably explainable on 
the same basis. However, even if it could be assumed that plaintiff 
brought this suit in reliance upon what it considered to be a valid 
contract entered into by Buckner on behalf of the United States, its 
position would be no different. In the often quoted language of 
Whiteside v. United States , 93 U. S. 247, 257: “Individuals as well 
as courts, must take notice of the extent of authority conferred by 
law upon a person acting in an official capacity, and the rule applies 
to such a case that ignorance of the law furnishes no excuse for 
any mistake or wrongful act.” 
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action but will leave matters in statu quo. It is 
quite another thing to attempt to make an agree¬ 
ment that something is legal which was so ob¬ 
viously illegal, and therefore that the payment of 
this large amount of interest would automatically 
attach to such an agreement. ’ ’ 

It is submitted that when the plaintiff itself dis¬ 
turbed the “statu quo” by instituting the present spit, 
it not only— 

i 

I 

“ invited the court to which it submitted itself! to 
go behind the settlement and, at the instance; of 
the United States, the real parties in interest,! to 
re-examine all the questions arising out of the orig¬ 
inal claim” [Cummings v. Societe Suisse , 85 F. 
(2d), at 289]— | 

but it also freed the Department of Justice from any 
bonds of moral obligation, which it might otherwise 
have felt binding. If the plaintiff really relied upon 
this situation, in order to take advantage of the Gpv- 
erament, it has received its just deserts in the court 
below. 

VI. CONCLUSION. 

The decree of the trial court should be affirmed. 

Respectfully submitted, 

i 

_ j 

Sam E. Whitaker, 

Assistant Attorney General, 

Harry LeRoy Jones, 

Brice Toole, 

Enoch E. Ellison, 

Frederick Bernays Wiener, 
Attorneys , Department of Justice, \ 

Attorneys for Appellees J 


i 

I 

I 

i 
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APPELLANT’S REPLY BRIEF. 


I 

It is difficult to reply in temperate language to the brief 
filed by counsel for appellees. Having failed to offer any evi¬ 
dence in the lower Court to prove the essential allegation 
of the counterclaim that the claims presented in 1921 by 
appellant were false, fraudulent and fictitious, counsel for 
the appellees have resorted to a constant reiteration of the 
charge by characterizing almost every document and state¬ 
ment in the original claim papers as fictitious, using the 
word “ fraud’’ or ‘‘fraudulent ’’ about twenty times. 

Apparently, counsel for appellees are attempting to con¬ 
vey the impression that the entire history of the organiza- 
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tion of Societe Suisse in 1910, and all of the subsequent 
steps leading up to the transfer of the beneficial interest 
of the German companies in the stock of the American 
Metal Company to Societe Suisse, are only the products of 
some one’s vivid imagination. 

Thus on page 15 of appellees’ brief, the claims are de¬ 
scribed as a “careless and conflicting fabrication;” on page 
18, without pointing out any inconsistencies, the assertion 
is made that the documents included in the claim papers are 
in “hopeless conflicton page 23, we find the phrase “when 
the time came to concoct a claim, ’ ’ and on page 97, appears 
the sweeping statement: “This was a fraudulent and dis¬ 
honest claim, originally conceived in evasion, prepared in 
collusion, and allowed in briberous corruption.” 

Such violent and lurid assertions and characterizations 
do not constitute legitimate argument and do not aid this 
Court to determine the issues involved. 

In this reply, an attempt will be made to avoid burdening 
the Court with a repetition of the argument made in the 
appellant’s original brief, but it seems necessary to answer 
quite a number of the statements made in appellees’ brief 
because counsel for appellant regard such statements as 
unjustified. Before making such reply, appellant calls the 
Court’s attention to several additional Supreme Court de¬ 
cisions supporting appellant’s main points. 

Appellant’s Main Points. 

A. Appellees Did Not Prove Fraud. 

Upon appellant’s main point that appellees did not allege 
any specific fraudulent acts and wholly failed to prove any 
fraud on the part of appellant, attention is called to the 
following authorities in addition to those cited in appellant’s 
main brief: 
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4 ‘The rule that fraud is not presumed and that one 
basing his defense thereon should prove it, applies to 
the Government.” j 

Syllabus, United States v. Colorado Anthracite Co., 
225 U. S. 219, 220. 

“The general allegations of ‘fraud’ and ‘coercion’ 
were mere conclusions of the pleader; and were not ad¬ 
mitted by the demurrer. Fogg v. Blair, 139 U. |S. 118, 
127. To show a cause of action it was necessary that the 
petition state distinctly the particular acts of fraud and 
coercion relied on, specifying by whom and in what 
manner they were perpetrated, with such definiteness 
and reasonable certainty that the court might see that, 
if proved, they would warrant the setting aside of the 
settlement. See Stearns v. Page, 7 How. 818, 829; 
Perkins-Campbell Co. v. United States, 264 U. fe. 213, 
218; Cairo Railroad v. United States, 267 U. S. 350, 352. 
The petition contained no such specific allegations; and 
since its vague and general averments did not overcome 
the effect of the release, the demurrer was properly sus¬ 
tained. ’ ’ j 

Chamberlain Machine Works v. United States, 270 
U. S. 347, 349. j 

i 

i 

On page 51 of appellant’s main brief, authorities were 
cited in support of the elementary rule that a party alleging 
fraud must prove it by testimony “clear, unequivocal, and 
convincing.” Appellant earnestly contends that appellees 
did not meet the requirements of this rule and that they pro¬ 
duced no proof whatever to sustain the general allegation 
in their counterclaim that appellant’s original claims were 
false, fraudulent and fictitious. 

If appellees had specified in their pleadings what docu¬ 
ments and representations in the claim papers were con¬ 
sidered by them to be false, appellant would have had an 
opportunity to offer evidence to meet those specific points 
with evidence establishing the authenticity of the docu- 
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ments and proving the truth of the representations in 
question. 

However corrupt Miller and Daugherty may have been, no 
evidence was produced by appellees to show that any of the 
officials of Societe Suisse even knew of the alleged bribery. 
When such officials heard of it in 1925, they cooperated in 
the prosecution of Miller and Daugherty by having Merton 
come to the United States twice, when he could not have been 
compelled to do so, to testify in the criminal proceedings. 

B. Appellees Not Entitled to Re-seize Money Paid Many 

Years Ago. 

i 

In further support of the contention made on pages 174- 
176 of appellant’s original brief, that the decision of the 
Attorney General in 1921 was final, attention is called to the 
recent case of 

Butte, A. & P. By. Co. v. United States, 290 U. S. 127, 

where the Interstate Commerce Commission, after due hear¬ 
ing, determined and certified in 1925 that a Railway Com¬ 
pany was entitled to $487,116.31 covering its ‘ 4 deficit” dur¬ 
ing Federal Control under the Transportation Act of 1920. 
About two^years after the money had been paid to the Rail¬ 
way Company and after part of it had been distributed to 
stockholders of the Company and part used for operating 
expenses, the Commission undertook to revoke its certificate; 
the Government sued the Company to recover the amount 
paid and obtained a judgment against the Company for 
$487,116.31, plus interest. Such judgment was affirmed by 
the Circuit Court of Appeals for the Ninth Circuit. 

The Supreme Court of the United States, however, re¬ 
versed the decisions of the lower Courts, saying: 

“The United States claims that the money can be 
recovered because it was a disbursement made without 
the authority of Congress. The argument is that the 
Commission had no authority to issue a certificate, and 
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the financial officers of the Government had no authority 
to pay money, except to a carrier which had suffered a 
‘deficit’ in operations during the period of Federal 
control; that, properly construing that word, the Rail¬ 
way had not suffered a ‘ deficit’; and that, having re¬ 
ceived the money which the officials were not authorized 
to pay, the Railway must restore it, since in dealing with 
the Government one is bound, at his peril, to know the 
limits of the authority of its agents. "We have fio oc¬ 
casion to determine which of the Commission’s inter¬ 
pretations of the word ‘deficit’ is the correct one. For 
we are of opinion that the Government cannot recover 
the money paid in 1925, even if the Commission eriied in 
attributing to the word ‘deficit’ the meaning then 
acted on. 

“The decision was on the merits. The case is no 
different than it would have been, if the Commission 
had erred in any other ruling on a matter of law; \ov in 
a finding strictly of fact; or in some finding hs to 
maintenance, depreciation or value—determinations 
called findings of fact but which rest largely in opinion. 
In making those decisions the Commission would neces¬ 
sarily act in a gzwsi-judicial capacity. If it miscon¬ 
strued the term ‘deficit,’ it committed an error; but it 
did not transcend its jurisdiction. Since Congress lias 
not provided a method of review , neither the Commis¬ 
sion nor a court has power to correct the alleged error 
after payment made pursuant to a certificate. I The 
Government cannot recover, because when Congress, by 
Sec. 204, imposed the duty to certify to the Treasury 
the amounts severally due to carriers, it required the 
Commission—and hence authorized it—to determine 
whether the claimant w’as entitled to relief. 

• # * * # * # i 

“Since authority to pass upon the meaning of the 
word ‘deficit,’ and upon each of the other questions of 
construction, is essential to the performance of the duty 
imposed upon the Commission, and Congress did not 
provide a method of review, we hold that it intended to 
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leave the Government, as well as the carrier, remediless 

WHETHER THE ERROR BE ONE OF FACT OR OF LAW.” (Em- 

phasis supplied.) 

In the above case, the Government paid public funds to a 
private company and it was held that the Government could 
not recover those funds about two years later. In the pres¬ 
ent case private property was returned by the duly qualified 
authorities, who held it as Custodian, to a private corpora¬ 
tion, and now appellees, without any statutory authority, 
attempt to re-seize this private property sixteen years later 
and to withhold the accrued interest from the only party 
entitled thereto. 

REPLY TO APPELLEES , BRIEF. 

__ i 

1. If Authenticity of Claim Papers is Questioned, Appellant 
Should Be Awarded a New Trial. 

i 

In the pleadings, appellees alleged in general terms that 
the claims were false and fictitious, but it was not alleged 
that any specific documents were forgeries or fabrications. 
The claim papers remained in the files of the Government 
for more than fifteen years before the trial of this case, 
subject to the scrutiny of the officials of the Department 
of Justice, and their genuineness is now being questioned 
for the first time, without any proof attacking their au¬ 
thenticity. 

On page 17 of their brief, appellees use the expression 
“if these ‘annexes’ are the contemporary documents they 
purport to be,” thereby insinuating that such documents 

i 

were manufactured and antedated. If they w T ere a com¬ 
plete fabrication, surely the manufacturers would have 
gone to the extent of preparing a complete written assign¬ 
ment and transfer of the stock, dating it back to 1916, or 
prior thereto, instead of depending upon documents which 
established only an oral transfer, later confirmed in writing. 


i 




Counsel for appellees ask why Societe Suisse did not pro¬ 
duce its records to prove the negative proposition that 
the funds were never turned over to the German Companies. 
The answer is obvious. If the appellees claim that the 
funds were transmitted to the German Companies,! they 
have the burden of proving that fact. As the record now 
stands, the evidence shows that appellees sent their 'emis¬ 
saries to Germany and Switzerland repeatedly and! they 
brought back nothing except four inadmissible reports of 
the German Companies. 

Furthermore, the statement of Kenneth F. Sinipson, 

i 

Assistant United States Attorney, remains unchallenged, 
that he was given full information and free access to the 
books of Societe Suisse in Switzerland and as a result of 
his “ extensive investigation ’ ’ in Europe in 1926 , five years 
after the allowance of the claims, he found no evidence to 
sustain the charges theretofore made against Dubois, ^ahn- 
Geigy, Alfred Merton and Richard Merton (R. 262) l As 
Richard Merton expressed it, Simpson “was satisfied as 
far as I recollect that contrary to his expectations pr his 
belief the money had not passed on to the German Com¬ 
panies but had passed to the Swiss Company and was still 
their property” (R. 263). ! 


If after receiving Simpson’s report, appellees believed 
that any of appellant’s books or records would sustain any 
of appellees’ contentions, appellees could, under Title 9, 
Section 19, D. C. Code, and the Rules of Court, have made 


a demand upon appellant to produce at the trial any Speci¬ 
fied records and appellant would certainly have interposed 
no objection to bringing such records from Switzerland, if 
sufficient time was allowed to do so. Appellees’ failure to 


make such a demand even when counsel for appellees called 
at appellant’s office in Basle in 1935, leaves us with the im¬ 
pression that they realize that the records of Societe Suisse 
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would show the fact that the money obtained by Societe 
Suisse was not turned over to the German Companies. Cer- 
tainlv the record does not contain a scintilla of evidence 
that anv of the monev was transmitted to the Germans. 

The Simpson affidavit and Merton’s testimony being 
prima facie evidence, there was no occasion for appellant to 
go further and produce its records until the appellees offered 
some evidence to contradict the statements made by Merton 
and Simpson. 

If appellees’ representatives investigating in Europe 
found any records which sustained their contentions, they 
could have issued letters rogatory and could have obtained 
the benefit of such evidence. Instead of doing so, they 
content themselves with complaints about appellant’s fail¬ 
ing to produce its records. 

If the decision in the lower Court had been against ap¬ 
pellees and they had appealed from the action of the lower 
Court in admitting the claim papers in evidence, they might 
have been in a position to argue that those documents and 
Simpson’s affidavit should not be treated as prima facie 
proof of their contents. As the documents were admitted, 
however, “for all purposes” (R. 95), appellant was en¬ 
titled to rely upon them. The Court referring to the claim 
papers, said to counsel for appellees: 

“They are admissible in evidence. If you want to 
offer any evidence in support of or in denial of what 
is set forth in these papers, you may do so” (R. 95). 

Appellees can not argue here that that ruling was wrong. 
If the lower Court had refused to admit the claim papers 
as prima facie proof of their contents, then counsel for 
Societe Suisse might have found it necessary to offer other 
evidence to prove those facts. 

If this Court feels that the lower court was wrong in the 
above ruling, or if there is any question as to the truth of 


the facts stated in the claim papers, then a new trial j should 
be awarded so that appellant may have an opportunity to 
bring its original records from Switzerland. Manv of the 

* i 

documents in the claim papers are copies and since ap¬ 
pellees now argue in this Court (without any evidence to 
support their contention) that some of the documents were 


“fabrications,’’ which had been “concocted,’’ 


and 


imply 


that they were not the contemporary documents which they 
purported to be (Appellees’ Brief, pp. 17, 23), it |seems 


only just that appellant be given a new trial with an op¬ 


portunity to produce the original documents and thus 
establish their authenticity* beyond anv doubt. 

+> V 4 ' 


2. Reply to Appellees’ Contention That Honesty of Appel¬ 
lant’s Claim is Impeached by the Supporting Papers 
Themselves. 

The contention made on pages 15-29 of appellees* brief 
that the honesty of appellant’s claim is impeached iy the 
supporting papers themselves, has already been anskvered 
by the analysis made of the “dossier” on pages 57169 of 
appellant’s original brief. 

Appellees repeat here the argument made in the lower 
Court that the claim was not made in 1921 “under path” 
and that the statements made by Zahn-Geigy and Dubois 
should be treated as unverified declarations and not as 
affidavits. On pages 71-77 of appellant’s brief, it was 
shown that, although it was not necessary to present the 
claims in affidavit form, the statements above mentioned 
were made under oath. Placing quotation marks around 
the word “affidavit” wherever it appears in their! brief 
with reference to the statements of Zahn-Geigy and Diibois, 
is just another example of appellees’ method of attempting 
to cast suspicion upon perfectly frank and fair statements 
of witnesses, whose reputations stand unimpeached. jMuch 

2 z \ 
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of the contents of those affidavits, especially in regard to 
the organization and history of Societe Suisse, was cor¬ 
roborated by the reports of the German Companies offered 
in evidence by appellees. 

The argument made on pages 20-21 of appellees’ brief 
is not justified. Paragraph (f) of Zahn-Geigy’s affidavit 
is quoted concerning the sale of additional stock to Societe 
Suisse and the renewal in 1912 of the guarantees made 
in 1910. It is then asserted in appellees’ brief that the 
“annexes” therein mentioned do not support the state¬ 
ments made in the affidavit concerning these renewed as¬ 
surances. It was never claimed by appellant, however, 
that all of the annexes therein mentioned supported that 
one statement about the renewed assurances. Thus An¬ 
nexes 11, 11 bis and 12 are certified statements of a Notary 
proving that the records of Societe Suisse show that such 
a sale was made. Annex 13 is a formal statement by the 
Presidents of the two German companies, acknowledged 
before a Notary, certifying that “formal assurances,” re¬ 
newing the earlier guarantees, were given at the time of 
the sale in 1912 (R. 164-165). 

Appellees, in arguing on page 24 of their brief, that 
appellant studiously avoided bringing the negotiations ‘ ‘ dan¬ 
gerously close” to the declaration of war, which occurred on 
April 6,1917—fail to call attention to the fact that the Trad¬ 
ing with the Enemy Act did not become effective until Octo¬ 
ber 6, 1917, so that during six months the German Com¬ 
panies would have been free to sell the shares and transfer 
the proceeds to Mexico. Even after the severing of diplo¬ 
matic relations on February 3, 1917, and after the declara¬ 
tion of war, properties located in America, such as the 
assets of the American Metal Company, were not subject to 
the same hazards of war as property located in Europe and 
the statements made in the dossier to that effect are true. 


Appellees also overlook the proclamation published by 
the State Department on February 8th, 1917, that 

44 It having been reported to him that there is Anxiety 
in some quarters on the part of persons residing jin this 
country who are the subjects of foreign States lest 
their bank deposits or other property should be seized 
in the event of war between the United States and a 
foreign nation, the President authorizes the statement 
that all such fears are entirely unfounded.” 

For. Eels. U. S., 1918, Sup. 2, p. 256. 

i 

! 

The criticism contained in the opinion in Miller v. Vnited 
States, quoted on page 24 of appellees’ brief, is, therefore, 
unjustified. 

On page 25 of their brief, appellees assert that Annexes 
17, 18 and 19 (R. 181-188) refute the statement m^de in 
paragraph (k) of Zahn-Geigy’s affidavit that subsequent to 
the conclusion of the negotiations in 1910, 1912, 1916 and 
1917, Societe Suisse asserted and the German Companies 
acknowledged the Societe’s ownership in the stock of the 
American Metal Company (R. 121). Appellees failed to 
mention, however, in that connection, Annex 15, wherein 
the Presidents of the two German Companies, asserted on 
oath that the cession of November 20th, 1919, “was made 
as a confirmation of the (earlier) transfer of the beijeficial 
ownership in the stock” and as a “disclaimer of all interest 
in the said stock” by the German Companies (R. 172). 

No one appears better qualified than the Presidents of 
Metallgesellschaft and Metallbank, to make the admissions 
contained in Annexes 13 and 15 (R. 164-165, 172). Even 
though they were members of the Board of Societe Suisse, 

they had a much greater interest in Metallgesellschaft and 
Metallbank. 
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3. Control of Societe Suisse. 

On pages 30-32 of appellees’ brief, it is argued that in 
the ‘‘dossier” filed in 1921 in support of the claims, an 
attempt was made to show that the Swiss controlled Societe 
Suisse, because prior to 1925, when the decision in Behn, 
Meyer & Co. v. Miller, 266 U. S. 457, was rendered, it was 
thought necessary to “conceal the German control of the 
Societe Suisse.” Counsel for appellees further state that 
Zahn-Gcigy’s affidavit and certain Annexes “were pre¬ 
pared with a deliberate intent to deceive any honest and 
conscientious officer of the United States” who might ex¬ 
amine the claim. 

Appellees appear quite ready to make these serious 
charges without giving much thought to the evidence. The 
evidence shows that Societe Suisse was organized by the 
Swiss in Switzerland (R. 124, 233-234). Also the report 
of Metallbank for 1910, offered in evidence by appellees, 
showed that Metallbank only “participated in the estab¬ 
lishment of the Schweizerischen Gesellschaft fur Met all - 
wert (German name of Societe Suisse) with domicile in 
Basel” (R, 318). 

During the war, the Germans never had control of So¬ 
ciete Suisse. From 1916 to 1921, the Swiss element who held 
in their custody all Societe Suisse shares owned bv Metall- 
bank, a-ctuaUy controlled the majority of the shares at all 
meetings of the shareholders of the appellant. Besides 
having regard to the special circumstances, the Swiss could 
have converted the debentures into preference shares, if 
they had wished to do so, as stated by Merton (R. 253). 

Zahn-Geigy’s affidavit was, therefore, entirely consistent 
and true, especially in 1921, when the claims were filed. 
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4. Reply to Appellees’ Contention That an Oral Guarantee 
by a Corporation of the Value of Its Stock and the Rate 
of Its Dividends, is Void in Switzerland and Gerjnany. 

The argument made on pages 32-35 of appellees^ brief 
indicates a misconception of the character of the guarantee 
given by the German Companies to Societe Suisse ip 1910 
and 1912. 

In the first place there is no question of guaranteeing, as 
the appellees put it, the rate of dividends, because dividends 
can only be paid out of profits. The guarantee was to\ make 
good a loss which the purchaser might sustain by reason 
of depreciation in the value of shares sold and by reason 
of a reduction in the income derived therefrom. 

All experts agreed that such a guarantee was quite: valid 
and binding on the vendor of the shares, the Metallbank. 
The objections made were only with regard to the guaran¬ 
tee of the Metallgesellschaft. Now it is quite correct, 
that it is generally admitted that a company chnnot 
guarantee the rate of its own dividends, because itj can¬ 
not guarantee its future profits, but there is no prohibi¬ 
tion, either in law or otherwise, which would prevent a com¬ 
pany, i. e., the Metallgesellschaft, from assuming as j joint 
and several guarantor, with all its assets, the same liability 
as that of the Metallbank as regards indemnity foil loss 
sustained by a third party on a particular transaction. 

The appellant can point to the fact that though the re¬ 
lease of the funds, which have ever since remained the prop¬ 
erty of Societe Suisse, was publicly made known in Septem¬ 
ber, 1921, no creditor and no shareholder of the Metallg^sell- 
schaft ever contested the fulfillment of the guarantee and 
by the statute of limitations it has many years ago become 
valid and cannot be attacked or contested by any creditor 
or shareholder. 
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As explained by Robert Perret, expert on Swiss law, the 

guarantees, described in the affidavits of Dubois and Zalm- 

Geigv, were absolutely normal and regular, even though 

oral, and their validity was demonstrated by an opinion 

rendered by the Swiss Federal Tribunal in the case of 
•> 

Garbani v. Bieri (R. 369-371). 

The appellees argue at great length as regards the guar¬ 
antees and their validity without knowing and understand¬ 
ing the circumstances and the facts surrounding the asking 
for and the giving of the guarantees. 

It was the duty of counsel for appellees to make inquiries 
as to the origin and nature of these guarantees. If they 
doubted their existence and validity, thev would then have 
learned that these guarantees arose out of the circumstances 
under which the organization took place and the special 
procedure which was followed at the desire of the represen¬ 
tatives of the Metallbank and of the Metallgesellschaft and 
were based on positive and clear prescriptions of the Swiss 
law concerning the liability of promoters towards the new 
company, its creditors and shareholders. 

There were also other reasons which were advanced by 
the Swiss in order to justify their demand for the guarantee, 
the high price asked for the Metallgesellschaft shares, and 
the fact that for the first time in Switzerland shares of a 
commercial concern were made the basis of a public issue 
of debentures. It was, therefore, quite logical and not 

extraordinarv that the Swiss directors should demand from 
* 

the representatives of Metallbank and Metallgesellschaft 
guarantees which at the same time would protect the in¬ 
terests of the new Company, of its creditors and share¬ 
holders, and relieve its directors from the consequences 

of the liability imposed upon them by law. 

1 _ 

In view of the high standing of Wilhelm Merton and his 
associates in charge of the German Companies in 1910 and 
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1912, it was also comprehensible and the experts testified 
that it was not unusual to have such a guarantee oral, which 

in this instance was backed bv the Swiss law as \t T ell as 

%/ 

by the deposit into the custody of Swiss Bank Corporation 
of all the shares of the new Company belonging to Metall- 
bank and also the Metallgesellschaft shares purchased by 
the new Company. It was not “improbable”, as stated by 
the learned Justice below (R. 58). All of the experts 
agreed that an oral guarantee was lawful and enforceable. 

5. Reply to Appellees’ Contention That Extrinsic Evidence 
Shows That Claims Were Fraudulent. 

Many of the points based by appellees upon solcalled 
“extrinsic evidence” have been anticipated and answered 
in appellant’s main brief, pages 81-92. In further reply, 
however, to appellees’ contentions with respect to several 
documents, which they now emphasize, appellant calls atten¬ 
tion to the following considerations. 

5-A. Beaty-Bruere Tentative Contract. 

The tentative “Beaty-Bruere Contract” was quite fully 
described and discussed on pages 81-84 of appellant’s brief 
and counsel for appellees replied thereto on pages 381-43 of 
their brief. I 

The Beaty-Bruere contract as well as the Greutert claim 
must have been investigated by Kenneth F. Simpsoli and 
therefore must have been known to the Grand Jury of 
August 14th, 1926, which on his recommendation and at the 
direction of District Attorney Buckner, quashed the indict¬ 
ment of October 30th, 1925, against the appellant and mem¬ 
bers of its Board (R. 260-263). j 

As regards the so-called contract of Bruere and Seaty, 
the appellant protests against the repeated attempts of the 
appellees to saddle it with the responsibility for a contract 
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which was concocted (to use one of appellees’ expressions) 
in New York with the aid of officials of the War Trade 
Board in Washington. The attitude taken by the repre¬ 
sentatives of the Metallgesellschaft who, after arriving at 
an agreement at the end of almost two weeks’ bargaining- 
in Berne, did not close the contract, but invited the repre¬ 
sentatives of the American Metal Corporation to accompany 
them to Basle in order to submit the contract to the Swiss, 
is in itself evidence that they acknowledged proprietorship 
in the Swiss, and the attitude of the Swiss, who, without 
giving any reasons, inserted a clause providing payment to 
their own Bank, and if not accepted let the whole contract 
slip, is evidence in itself, that they acted as the real owners 
(R. 279, 460). The Swiss had no obligation whatever to 
offer any explanation to two strangers, whom they saw for 
the first time. 

The argument of the appellees on pages 41-43 is indica¬ 
tive of the methods adopted by the appellees throughout 
these proceedings. Contrary to the impression the appel¬ 
lees try to convey, appellant never denied having knowledge 
of the contract. On the contrary, appellant’s representa¬ 
tives claimed that it was submitted to them, but that they 
inserted a clause concerning the payment of the proceeds, 
to which the United States Government did not agree, so 
that nothing came of the contract. The only other inference 
which may be drawn from the contract is that at the time in 
1918 officials of the United States were of opinion, contrary 
to that expressed by the appellees, that the United States 
Government intended to keep the promise given by the 
President of the United States on February 8th, 1917, and 
that it “would scrupulously respect all private rights alike 
of its own citizens and the subjects of foreign States”. 
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5-B. Greutert Claim. 

All of the evidence offered in the present case relating to 
the Greutert Claim will be found on pages 364-365j of the 
Record. Counsel for appellant objected to the admissibility 
of this evidence on the ground that it was immaterial and 
no notice thereof was ever given to appellant. The objec¬ 
tion was overruled and an exception noted (R. 365). As¬ 
signed error No. 15 was based upon this exception (R. S6). 

The Record does not support the inferences drawn by 
appellees from the Greutert transaction. 

In the first place, it was not shown that Societe Suisse had 
anything to do with or any knowledge of the Greutert trans¬ 
action. It was res inter alios acta and the Court erred in 

i 

admitting the evidence. For this error alone, the decree 
should be reversed, because the argument now made! shows 
that appellant’s rights may have been prejudiced by the 
ruling of the lower Court. While the Trial Judge did not 
mention the Greutert transaction in his opinion, lie may 
have been influenced thereby. j 

The appellant can only repeat that it had nothing to do 
with and had no knowledge of the Greutert claim apd was 
never concerned in its outcome. 

It is difficult to understand how the disalloivance of Greu¬ 
tert ’s claim could be considered as contradictory to th0 claim 
of Society Suisse, as alleged by appellees. 

Greutert must have known that Societe Suisse in 1921, 
received the proceeds of the sale of the stock, and thereafter 
kept such proceeds, but there is no evidence that Gfeutert 
ever pursued the matter by making claim against Societe 
Suisse. 

i 

In this transaction only 20 shares out of a total of 33,360 
shares was involved, so that the maxim de minimis l§x non 

I 

curat would seem to apply. The emphasis placed upon this 
Greutert Claim in an effort to show fraud upon the part of 


i 

i 


3z 


18 


Societe Suisse, which had nothing to do with the transaction, 
is indicative of the straits in which appellees find themselves 
(borrowing an expression applied by appellees to appellant 
on page 43 of appellees’ brief). 

5-C. Letter to John Foster Dulles, Dated December 14, 

1920. 

Appellant’s comments upon above letter were quite fully 
stated on pages 89-92 of appellant’s main brief, but it 
appears from pages 46-48 of appellees’ brief that counsel 
for appellees have entirely misconstrued those comments. 

On December 14, 1920, Societe Suisse wrote a letter to 
John Foster Dulles, a New York lawyer, asking, in a pre¬ 
liminary wav, whether he would handle its case with the 
American Authorities. It was briefly stated in the letter 
that Societe Suisse was founded in Basle and the major- 
itv of its directors were Swiss; that Metallbank and Metall- 
gesellschaft held certain shares of stock of the American 
Metal Company, which had been turned over to the Public 
Custodian; that the shares had been sold by that official, 
to whom dividends had also been paid by the American 
Metal Company. In the course of the letter, Societe Suisse 
stated that on November 20th, 1919, it acquired from 
Metallbank and Metallgesellschaft 4 ‘their claims for the 
proceeds of the said shares.” The Societe then inquired 
what steps should be taken and what documents would be 
required to prove “our claim” (R. 294). 

It is true that at that time, in December, 1920, the offi¬ 
cials of Societe Suisse were under the mistaken impression 
that it would be sufficient to produce little, if anything, in 
addition to the so-called “cession” of November 20, 1919, 
in order to obtain an allowance of their claims, but thev 
never intended to convey the idea that there were no docu¬ 
ments, of an earlier date, which would substantiate their 
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claims. The letter to Dulles ended with a request for in¬ 
formation as to what document would be required. 

The impression of Societe Suisse was entirely reasonable. 
Its officials knew of the oft-repeated promise of the United 

i 

States that rights to private property would be scrupu¬ 
lously respected. Harding had been elected in November, 
1920, and bills were being or about to be introduced in 
Congress for the release of private property seized by the 
Alien Property Custodian. 

The proceeds of the shares of Henry K. Merton! & Co., 
which Societe Suisse had acquired from the German Com¬ 
panies, had been released by the British Trustee to Societe 
Suisse (R. 249, 266). The Swiss, therefore, had good reason 
to believe that the United States would follow the same 
course and turn over the proceeds of sale of the American 
Metal stock to Societe Suisse on the mere production of 
a document which showed that Societe Suisse was the only 
possible claimant (R. 249). 

The fact that appellant itself placed this letter volun¬ 
tarily and trustingly into the hands of Government offi¬ 
cials, though appellant knew after 1921 that its impression 
was mistaken, is evidence of appellant’s good faith and 
should have kept appellees from now giving it different 
meaning than was intended. 

i 

5-D. Reports of Metallbank and Metallgesellschaft. 

The above reports cover nearly fifty pages of the Record 
(R. 310-358). The reports of Metallgesellschaft for 1917 
and 1918 were discussed on pages 85-89 of appellant *s main 
brief, but on pages 90 and 91 of appellees’ brief, cqmment 
is made that the report of Metallbank for 1910 and of 
Metallgesellschaft for 1912 did not mention the oral guar¬ 
antees, which were made in 1910 and renewed in 1912. 

In the first place, as pointed out by Topken, an expert on 
German law, the German law does not require all a4ts of a 

i 

i 
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corporation, whether of a confidential nature or not, to be 
included in such annual reports and it was not customary 
then to do so (R. 383). The balance sheet must show a 
true picture of assets and liabilities, but this does not mean 
that a “contingent liability,” such as a guarantee, had to 
appear in the balance sheet or report. 

As regards the reports of the Metallgesellscliaft, the first 
one for 1916-17 simply says that the American Metal divi¬ 
dend which was due in October, 1916, i. e. five months be¬ 
fore the oral transfer took place in March, 1917, was in¬ 
cluded in the profit and loss account, and the last report 
for 1917-18 simply states that the negotiations with the 
Americans did not lead to a settlement, and that the Ameri¬ 
can Metal shares were in the hands of the Alien Property 
Custodian. Neither of the above remarks could have any 
effect on the transfer made in March, 1917. Neither of 
these two reports is signed by Alfred Merton or Richard 
Merton. Having regard to the general tension, distrust, 
and suspicion which existed during the latter part of the 
war in Germany, and considering that in Germany the 
Metallgesellschaft was looked upon as an international 
concern, the plaintiff would scarcely have remonstrated at 
the time if it had had knowledge of these reports which 
were not printed and not published and which it did not 
receive owing to the war. 

Appellees failed to produce the reports of Metallbank, 
'which are printed and published and of which appellant 
received copies at the time, for which an officer of appel¬ 
lant, Alfred Merton, was responsible. After March, 1916, 
these Reports dropped all mention of the holding in Ameri¬ 
can Metal shares. 

Incidentally, counsel for appellees have given no satis¬ 
factory answer to appellant’s contention that these German 
reports were inadmissible (appellant’s main brief, pp. 143- 
152). The reports were not certified, as required by the stat- 
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ute, and while counsel for appellees make a sojnewhat 
labored explanation of the certificates (page 93 of their 
brief), they indicate the inadequacy of the explanation, 
when they make the argument on the next page “pven if 
the American Consul had -worded the certificate a little dif¬ 
ferently,” it would not have given appellant any more notice 

i 

that the documents would be offered. 

6. Richard Merton's Testimony. j 

Throughout their brief, appellees adopted as true all 
of Merton’s testimony, which they considered to be fa¬ 
vorable to their contentions, but when he said aiiything 
displeasing to them, they denied all responsibility fpr him, 
accused him of being a “co-conspirator” and asserted that 
his testimony was “wholly unbelievable,” except the tes¬ 
timony wrung from him as a “reluctant and unwilling man” 
(Appellees’ Brief, p. 87). 

Appellees, however, are not in a position to claim that 
Merton was a “reluctant and unwilling man,” because he 
could not have been forced to come to the United States 
and could not have been forced to testify by deposition in 
Europe, either in the criminal case against Daugherty and 
Miller, or in the civil case at bar. Yet, Merton came volun¬ 
tarily to the United States in October, 1926, and again in 
February, 1927, and the Government certainly vouched for 
his credibility in relying upon his testimony in the prose¬ 
cution of Miller and Daugherty. With apparent reluctance, 
appellees admit on page 151 of their brief that the case 
against Miller and Daugherty was “greatly strengthened 
by Merton’s testimony.” It was more than merely 
strengthened. District Attorney Buckner admitted that 
the prosecution would not have been “possible without the 
testimony of Richard Merton because it was essential 
to my case to lay the foundation which Merton supplied” 
(R. 388). 


i 
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After Merton testified in the criminal case, Buckner 
wrote: “Mr. Merton’s testimony was not challenged” 
(R. 388). 

Merton came voluntarily to the United States in No¬ 
vember, 1936. He was “called as a witness on behalf of 
defendants” (R. 232) and defendants offered his deposition 
in evidence (R. 233). In so doing, defendants (appellees) 
at least vouched for his credibilitv and thev can not im- 
peach his veracity, as they have attempted to do on page 
87 of their brief. 

Particularly is this true with respect to appellant’s 
cross-examination on a subject germane to appellees’ direct 
examination. Thus, we find that on direct examination, 
counsel for appellees questioned Merton in detail about 
the delivery of the bonds of the par value of $391,000 to 
King. Merton answered those questions fully and frankly 
(R. 241-245). Thereupon, upon cross-examination relating 
to the same subject matter, Merton testified that “he did 
not authorize King or any one else to pay or to promise to 
pay any money to any Government official to act favorably 
on his claim and he never in his life thought that King would 
do anything of the kind” (R. 246). 

This proposition that appellees are in no position to at¬ 
tack the credibility of Richard Merton is fully supported 
by the following authorities: 

Dumas v. Clayton, 32 App. D. C. 566; 

Bradley v. Davidson, 47 App. D. C. 266; 

Standard Water Systems Co, v. Griscom-Russcll Co., 
278 Fed. 703, 704, certiorari denied 259 U. S. 580; 

Dravo v. Fab el, 132 U. S. 487,490. 

Merton was the only representative of Societe Suisse 
involved in that transaction. Appellees can not impeach 
his testimony in which he denied having knowledge of any 
scheme to bribe Government officials (R. 246), and there 
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is no testimony in this case that can be construed as prov¬ 
ing that Societe Suisse had anything to do with the alleged 
bribery of Miller and Daugherty. 

Mr. Justice 0 ’Donoghue warned counsel for appellees as 
follows: 

“I am allowing you great latitude, but just remem¬ 
ber that the Court is not going to find from that, no 
matter how fraudulent the Attorney General may have 
been in the matter or how fraudulent Jess Srniili may 
have been or how fraudulent even Mr. King may have 
been. You can take up the Court’s time showing cor¬ 
ruption on the part of the public officials, but unless 
you introduce testimony to bring it to the attention 
of the plaintiff or its officials, the Court can nc^t give 
any great consideration to it” (R. 307). 

The above statement was made by the Trial Judge after 
the stipulations tracing the bonds had been offered in evi¬ 
dence (R. 295-299) and counsel for appellees frequently 
assured the Trial Judge that they would “connect up” 
with the appellant the alleged bribery of Milled and 
Daugherty. The above statement of the Trial Judgp indi¬ 
cates that they had not 1 ‘connected up” up to that time 
and no testimony was thereafter or theretofore offered even 
tending to show that Societe Suisse, or any of its officials, 
had any knowledge of or anything to do with the alleged 
briberv of Miller and Daughertv. 

As above indicated, Richard Merton, the only official of 
appellant who had any dealings even with King, denied 
having any knowledge of or part in the alleged bribery 
and there is not one scintilla of evidence in this case con¬ 
tradicting his testimony. 

Even admitting arguendo that Miller and Daugherty 
were bribed by King, although there is no proof of that 
fact, there is certainly no evidence to show that Merton, 
or any representative, of Societe Suisse, even suspected 

i 
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that King would use part of his commission to corrupt 
Government officials. King was hired by Merton to aid 
in expediting the settlement, but was not employed to do 
so by corrupt or dishonest means and, as Merton testified, 
Merton never in his life 4 ‘thought that King would do 
anything of the kind” (R. 246). 

7. Merton Was Justified in Relying Upon the Action Taken 

by Williams and Goff. 

Neither Williams, Managing Director of the Alien Prop¬ 
erty Custodian’s Office, nor Goff, Assistant to the Attorney 
General, were irresponsible, subordinate officials. There 
is no foundation in the evidence for appellees’ insinuation 
that Williams was subservient to Miller and that Goff was 
subservient to Daugherty. Appellees are forced to that 
contention because they were unable to produce any evi¬ 
dence of wrongdoing on the part of Adna R. Johnson, 
George E. Williams, or Guy D. Goff. 

If Williams and Goff, who took responsibility for the al¬ 
lowance of the claims, had been subservient, they would 
have found a wav to allow the claim in March or Julv, 1921. 
They would not have sent Merton back to Europe twice to 
obtain supporting documents. If the papers were to be 
“concocted” or u fabricated,” as now claimed by appel¬ 
lees, that could have been accomplished quickly here in the 
United States. Or, if Williams and Golf had been crooks, 
or mere rubber stamps for their superiors, they would have 
approved the claims as “debt claims” and would not have 
incurred the risk of delay incident to Merton’s two trips 
to Europe, especially so as peace was declared on July 
2nd, 1921, and everyone then expected an early release of 
all seized property. 

When the claims were first presented as “debt claims,” 
Williams advised Merton that the facts stated to him orally, 


justified a claim of absolute ownership and he recommended 
the trips to Europe to obtain the necessary documents to 
support Merton’s oral statements relating to the guarantee 
and transfer. Certainly Merton was justified in relying 
upon Williams’ advice and in doing so, he did not “concoct” 
a fictitious claim, but obtained affidavits and documents 

i 

which established ownership in Societe Suisse. 

8. Accusation That Merton Committed a Felony by! With¬ 
drawing and Altering Papers “Formally Filed” in 
July, 1921. 


Not content with the other accusations set forth jin the 
counterclaim, counsel for appellees accuse Richard Dflerton 
of another crime, namely, removing and altering the claim 
papers in July, 1921, after they had been “formally|filed” 
in the office of the Alien Property Custodian, counsel re¬ 
marking that such action constitutes a felony under Sec¬ 
tions 12S and 129 of the Criminal Code (18 U. S. C. A. 234, 
235). | 

This charge is made on page 53 of appellees’ bri^f and 
repeated on pages 11, 55, 124, 127 and 132-133. 

A careful examination of the record fails to disclose anv 
evidence to support the allegation in paragraph 17 of the 
counterclaim that the claims were filed in July, 19^1 (R. 
21). Certainly no support for the statement that they were 
formally filed in July, 1921, will be found on pages 236-237 
of the record, which is the only reference given ou that 
point by counsel for appellees. 

At the first trial of the Miller Case, Adna R. Johnson 
testified, referring to July, 1921: 


“Q. The claim was not officially filed ivith ypu on 
that first occasion? A. No, it was not.” (Page $23 of 
typewritten testimony.) 


Counsel for appellees have access to the official records 
of the Alien Property Custodian and must have had| some 
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basis for the statement that the claims were formally filed, 
in July, 1921. The point is not whether or not that state¬ 
ment is true, because it is immaterial to the real issue in¬ 
volved in the present case, but it illustrates the extent to 
which counsel for appellees go outside of the record to 
accuse Merton of a serious felony, thus making it necessary 
for appellant to go outside of the record to answer the ac¬ 
cusation. 

Appellees ’ present assertion, if true, that the claim papers 
were formally filed in July, 1921, seems inconsistent with 
their oft repeated argument that the claims were not given 
careful consideration because they were allowed on Sep¬ 
tember 23, 1921, only three days after they were filed on 
September 20,1921. (Appellees ’ brief, pp. 54-56.) 

In any event, it was not an unusual procedure to exhibit 
claim papers to a responsible official of the Government, ob¬ 
tain his suggestions as to form and substance, then change 
the papers to conform to his suggestions, so far as it could 
be done in accordance with the true facts. It has always 
been customary for claimants and attorneys, of the highest 
integrity, to follow a similar course, without any one ques¬ 
tioning the propriety of the Government officials making 
such suggestions. In fact, it is their duty to help and advise 
the public. 

Notwithstanding this well known custom and procedure, 
counsel for appellees accuse Merton of violating a criminal 
statute, of which he had no knowledge, because he followed 
the advice of Williams, whom he had no reason to suspect of 
wrongdoing and against whom no charges have been made. 

9. Simpson’s Affidavit. 

f 

Upon page 81 of their brief, appellees criticize appel¬ 
lant for not taking the testimony of Assistant District At¬ 
torney Simpson relating to similar subject matter. 
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Simpson’s affidavit was admitted in evidence after con¬ 
siderable discussion as to its admissibility (R. 255-260) and 
appellant was entitled to rely upon its contents. If | it bad 
been rejected by the lower Court, appellant might have 
found it necessary to call Simpson as a witness. 

If appellees disagreed with the statements made by Simp¬ 
son in his affidavit, it was their duty to call him as a vfitness 
to explain those statements. There was no occasion for 
appellant to produce Simpson to repeat or corroborate his 
written statements, the truth of which was not challenged 
by appellees. Appellees did not contend that anything said 
by Simpson in his affidavit was untrue, but objected to its 
admissibility entirely upon technical grounds (R. 255-260). 

This is not an appeal by the Attorney General sb that 
the Attorney General is not in a position to complain here 
about the action of the lower Court in admitting Simpson’s 
affidavit in evidence. 

Simpson stated definitely that when he went to Basle in 
1926, he was given “full information and free access to the 
books” of Societe Suisse and “SECURED PERSONAL 
INTERVIEWS WITH THE PRINCIPAL ALIEN INDI¬ 
VIDUAL DEFENDANTS”. (R. 262.) The principal alien 
individual defendants were Fritz ZaJm-Geigy and Leopold 
Dubois , whose affidavits are now attacked by appellees| with¬ 
out anv foundation for such an attack. 

In those personal interviews, Simpson must have ques¬ 
tioned and cross-questioned Zahn-Geigy and Dubois. Simp¬ 
son certainly came back with the impression that Zahn- 
Geigy and Dubois were honest and honorable men and that 
they did not make false statements in their affidavits, j 

Simpson stated in his report that “as a result of my 
(his) extensive investigation,” he found that the fadts do 
not involve or impute any degree of criminality as tb the 
specific charges recited in the indictments (which are now 


i 
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repeated in the appellees’ counter-claim) to any of the for¬ 
eign individuals named as defendants, to wit, Leopold 
Dubois, Fritz Zdhn-Geigy, Alfred Merton and Richard 
Merton (R. 262). 

The appellees declare that the nolle prosequi recom¬ 
mended by Simpson was “not admissible evidence of any 
sort with respect to honesty of plaintiff’s claim,” but was 
“opinion evidence of the worst sort, and in so far as it 
relates to the contents of plaintiff’s books, is not even sec¬ 
ondary evidence”. In reply, the appellant points out that 
Kenneth F. Simpson at any rate did inspect the books to 
which he had free access, did ask for and get extracts from 
the books and records, did ascertain that appellant had the 
funds in its possession and did question the officials of the 
appellant as to the claim, its origin and nature, before he 
made his report to the Grand Jury of August 14th, 1026, 
which issued the nolle prosequi, whilst counsel for appel¬ 
lees, though they had the opportunity and duty to do so, 
never took the trouble of inspecting the books and asking- 
questions or for further evidence, but that notwithstanding 
their failure to do so, they made unfounded statements 
and charges in Court. 

The good faith of the appellant is evidenced by the fact 
that it did in every way facilitate Simpson’s investigation. 

10. Tracing the Bonds. 

Although counsel for appellees appear to have examined 
appellant’s brief with microscopic care, they have been able 
to point out only one statement which may be considered 
inaccurate and even that statement was accurate so far as 
disclosed by the record before this Court. This statement 

9 / 

I 

relates to the tracing of the bonds. The record shows that 
on October 1, 1921, Merton delivered to King sixty-eiglit 
bonds, in denominations of $10,000, $5,000 and $1,000, aggre¬ 
gating $391,000, bearing certain specified numbers, a nota- 


tion of the numbers having been made at the time of such 
delivery (R. 221-222; 242-244). j 

Appellees offered in evidence sixty-two Exhibits refer¬ 
ring to testimony given by various witnesses in the I Miller 
case tracing several of those bonds totalling $49,000 ipto the 
personal accounts of Miller and several of them totalling 
$40,000 into the personal accounts of Daugherty (R. 295- 
296). Instead of printing all sixty-two Exhibits, only the 
first one (Exhibit S) was printed in the record as illus¬ 
trative of the others. That Exhibit S refers to a trans¬ 
action in which one of the bonds was involved in Februarv, 

1923. j 

| 

On page 98 of appellant’s brief, it was stated that “so 
far as the record discloses, none of these bonds were thus 
traced sooner than 1923” and on page 132, the following 
statement was made: 

i 

‘ 4 This theory is substantiated by the admitted fact 
that none of the bonds were so traced until after 1921 

i 

(R. 295-296) and there is nothing in the record tq show 
that any of them were started on their way from King 
to Miller or Daugherty prior to 1923 (R. 296).” 

Counsel for appellees, on page 65 of their brief, ap¬ 
parently admit the accuracy of above statements so far 
as the bonds traced to Daugherty are concerned, but point 
out that the stipulation designated Defendants ’ Exhibit N-l 
shows that “such transactions were commenced by Miller 
within seven months after the allowance of the claim” in 
September, 1921. j 

Appellant here and now agrees that any and all of those 
Exhibits may be filed herein and shown to this Court and 
admits that an examination of Exhibit N-l will show! that 
John B. O’Rourk, an employee of Swartout and Appen- 
zellar, New York brokers, identified a document that indi¬ 
cated that on April 27, 1922, that firm received one df the 
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bonds, C-00043203, of the par value of $10,000, for the 
account of Thos. W. Miller, the source from which it was 
received not being disclosed, and other Exhibits refer to 
transactions in which this one bond, or the proceeds of sale 
thereof, was involved in 1922, and to a transaction in which 
another $10,000 bond, No. D-00043199, was received by the 
same firm in June, 1922, for the account of Leland B. Duer, 
one of Miller’s attorneys. 

Therefore, so far as the record in this Court is concerned, 
the statement made in appellant’s brief is correct, but the 
Exhibits filed in the lower Court indicate that one or two 
bonds were found in Miller’s personal account within seven 
months instead of two years after the claim was allowed. 
We hope that it is needless to say that in so far as the state¬ 
ment in appellant’s brief may be considered inaccurate, it 
was due to inadvertence in relying on the record instead 
of making a minute examination of the many Exhibits filed 
in the lower Court. 

Counsel for appellees who up to now always attempted 
to convey the impression that the pay-off from King to 
Miller and Daugherty took place immediately after the 
release of the funds must now admit that as regards Daugh¬ 
erty sixteen months and as regards Miller seven months 
elapsed after the release of the funds before they received 
the bonds and that there is no evidence that King was the 
immediate source from which Miller and Daugherty re¬ 
ceived the bonds, appellant contends that the length of time 
which elapsed between the release and the receipt of the 
bonds by Daugherty and Miller is sufficient evidence that 
the pay-off they received from King had nothing whatever 
to do with the claim of the plaintiff. 

Above all, there is no basis for building up one presump¬ 
tion upon another to the point of finding that Societe Suisse, 
or any of its officials, had any connection with the alleged 
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bribery. The positive testimony of Merton that he! never 
knew or thought that King would use any part of his com¬ 
mission to corrupt Government officials, remains unchal¬ 
lenged and uncontradicted. 

If Merton had a guilty conscience, he would not have 
given bonds, which could be traced by their numbers, to 
King, but would have paid him cash, and he certainly would 
not have come to America voluntarily in 1926 and 1927 
to testify against Miller and Daugherty, and again in 1936, 
when his testimony was taken as a witness called by appel¬ 
lees in the case at bar. 

As a matter of fact, Dubois and Zahn-Geigy, who are 
shown by the testimony of Perret to have been men bf the 

i 

highest standing in Europe, were more than willing tp have 
Merton come to America to clear their names of the charges 
made against them. A man in Dubois’ position, as Chair¬ 
man of the Financial Committee of the League of Nations, 
was deeply concerned when he heard that, without notice 
and without an opportunity to defend himself, he had been 

i 

indicted by a Grand Jury in America. As a result of Simp¬ 
son’s investigation in Europe in 1926, the indictment was 
quashed. 

i 

11. Ally of Enemy. 

On pages 129-131 of their brief, counsel for appellees 
argue that no affirmative evidence was offered to prove that 
appellant was not an 4 ‘ally of enemy” as defined in the 

_ i 

Trading with the Enemy Act, although they merely men¬ 
tioned and did not urge this point in the lower Court. j 

Sec. 2 of Trading with the Enemy Act, of October 6j 1917 
(40 Stat. 411), provided that the words “ally of enemy” 
as used herein shall be deemed to mean 

(a) j 

“1. Any • # • partnership, or other body of in¬ 
dividuals of any nationality resident within the 
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territory (including that occupied by the mili¬ 
tary and naval forces) of any nation which is 
an ally of a nation with which the United 
States is at war,” 

or 

“2. resident outside the United States and doing 
business within such territory,” 

and 

“3. any corporation incorporated within such terri¬ 
tory of such allv nation, ’’ 

or 

“4. incorporated within any country other than the 
United States and doing business within such 
territory. 

i 

By its bill of complaint filed September 4,1930 (R. 1), as 
amended by stipulation and leave of court (R. 56) plain¬ 
tiff, Societe Suisse pour Valeurs de Metaux, avers that it 
“is a corporation under the laws of the Swiss Confederation, 
a citizen of that Confederation, resident in Basel in said 
Confederation with its principal office and place of business 
in said City (R. 56) and further avers that it— 

“is not now, nor at any time has it ever been an enemy 
or ally of enemy within the meaning and purview of 
said terms and phrases as used and defined in the 
‘Trading with the Enemy Act’, as amended, or in any 
other way or manner whatever” (R. 2). 

Defendants Cummings, Attorney General of the United 
States as successor to the Alien Property Custodian, and 
Julian, as Treasurer of the United States,“ for their separate 
and several amended answer to the bill of complaint” admit 
that plaintiff is a corporation under the laws of Switzerland, 
a citizen of that country, a resident of Basel, Switzerland, 
“having its principal office and place of business in said 




33 


city” (R. 15), but deny that plaintiff “is not now, Inor at 
any time has it ever been an enemy or ally of en^my of 
The United States of America” within the meaning of the 
“Trading with the Enemy Act” (R. 15). | 

In the face of such array of averments and admissions 
directly responsive thereto, it must be self-evident that 
Societe Suisse does not nor by any rational process of inter¬ 
pretation, deduction, construction or application can be 
found or adjudged to fall within the express phrasing or 
purview of the first, second or third definitions prescribed 
in and by the law—Enemy Act, Sec. 2, extracted supra . 
Nor have opponents at any time contended to the contrary. 

The gravamen then of the issue raised or suggested bv 
plaintiff’s averment that it “is not now, nor at any time 
has it ever been an enemy or ally of enemy of The United 
States of America within the meaning and purview pf said 
terms and phrases as used and defined in the ‘Trading with 
the Enemy Act,’ ” as amended, and defendants’ denial of 
such averment must be found if at all in the fourth 
definitive phrase of said Sec. 2 of the Enemy Act supra 
which declares “any corporation * * * incorporated 
within any country other than the United States and doing 
business within” the territory (including that occupied by 
the military and naval forces) ‘ ‘ of any nation which is hn ally 
of a nation with which the United States is at war * j* * ” 

j 

to be enemv. 

That Societe Suisse was incorporated within a “cojuntry 
other than the United States” was not and cannot be j gain¬ 
said. It was incorporated in Switzerland, a political State, 
whose traditional neutrality from earlv times is tool com- 
monly known to call for even passing comment. Nevgr did 
tradition have more practical and positive affirmation than 
throughout the entire duration of the World War, which for 
the purposes of the instant case and this argument may be 
considered as having begun with the Imperial German 


! 

i 

! 


i 

i 
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Government’s declaration of War against Russia on August 
1st, 1914 through July 2d, 1921, when the previously exist¬ 
ing state of war between the first mentioned government 
and the United States of America was declared to have 
ended (42 Stat. 105). 

Within the date limits so defined the Swiss Federal as¬ 
sembly and Federal Council, together constituting the sole 
governing power in Swiss International Relationships, on 
August 4th, 1914, proclaimed neutrality of the Swiss people 
to the world at large and announced firm determination not 

to deviate therefrom in anv manner whatsoever and that 

* 

‘‘ during the duration of the war the Swiss Confederation 
will maintain and will defend its neutrality and the invio- 
labilitv of its territorv bv all the means in its power.” 

How well the purpose of such proclamation and declara¬ 
tion were maintained, as well in spirit as in the letter very 
readily appears from the official publication of the United 
States Department of State,—Foreign Relations, U. S. 
1914,—1918, passim: Extracts at pages 17-23 Main Brief for 
Appellant. 

After stating the above issue raised by the pleadings as 
to whether appellant was an ‘ 4 ally of enemy,” counsel for 
appellees argue on page 130 of their brief that “The plain¬ 
tiff neglected to offer any evidence on this issue. The only 
evidence in this respect is contained in the testimony of 
Merton,” quoting from page 267 of the Record. 

i 

Counsel for appellees apparently have overlooked the 
following statement in Zahn-Geigy’s affidavit: 

“ * * * the Societe Suisse pour valeurs de Metaux 
from the date of its incorporation on the tenth of June, 
one thousand nine hundred and ten, to the present time 
has continuously been and now is a corporation exist¬ 
ing exclusively under and pursuant to the laws of the 
Swiss Confederation, and that throughout this period 
it has transacted its business and had its principal office 
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at Basle, Switzerland , and that at no time has it been a 
corporation doing business within the territory cj/ Ger¬ 
many, Austria, Turkey or Bulgaria or any otheij terri¬ 
tory occupied by the military or naval forces of these 
nations or any of them” (R. 115). 

I 

Annex 1 is a duly certified extract from the Registry of 
Commerce in Basle, Switzerland, proving the incorporation 
of Societe Suisse in Switzerland, giving a list of the mem¬ 
bers of its Board, five of Swiss nationality and tlp-ee of 
German nationality, and certifying that its Head Office was 
in Basle and that it had no branch offices in Switzerland or 
in any other country (R. 124). 

In Zahn’s affidavit covering the whole claim, he Swears 
that the claimant “is not an enemy or ally of enemy!” (R. 
100,103). * * *] 

The Official Commissary certified that the shards and 
debentures of Societe Suisse were listed on Swiss stock ex¬ 
changes and not on any foreign stock exchange (R. 126). 

Appellant’s bookkeeping and the administration of its 
affairs were handled entirely by the Swiss Bank Corpora¬ 
tion in Basle (R. 147). ! 

In stating that the only evidence on this issue was the 
testimony of Merton quoted by appellees from page 267 of 
the Record, counsel for appellees also overlooked the!other 
statements made by Merton set forth on the same page 267 
of the Record hereinafter quoted and overlooked Mefton’s 
testimony that Societe Suisse was organized in Switzerland 
in 1910 and “was managed under Siviss law” (R. 233h234). 

The letter of allowance by the Attorney General began 
with the statement that “the facts in this claim sho'vf that 
the claimant Company was a Swiss corporation organized 
in 1910” (R. 225). j 

The above evidence certainly constituted at least prima 
facie proof that appellant vras not an ally of enemy within 
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the definition of the Act and appellees offered no evidence 
to overcome that prima facie showing. 

The reports of Metallgesellschaft for 1917 and 1918 show 
that at a meeting of its stockholders on December 27, 1917, 
and a similar meeting on December 23, 1918, at Frankfort- 
on-Main, Alfred Merton, was present for himself and with 
a power of attorney from Societe Suisse (R. 334, 348), but 
there was no evidence that Societe Suisse was “ doing busi¬ 
ness” within enemv territorv during the war. 

On recross examination, Merton first testified that after 
April 6, 1917, dividends were paid by Metallgesellschaft 
to Societe Suisse, but he thought that the records would 
show that Societe Suisse did not pay any dividends after 
1915 ; that: 

“Societe Suisse was a holding company organized 
for the purpose of holding these stocks and it did not 
do business in the ordinary sense; that it did not manu- 
facture anything, did not sell anything, it might have 
invested dividends—after paying their own dividends, 
invested them in government bonds, mostly Siviss he 
ivoidd say during the War and they did not carry on 
business; that the Company was run under a manage¬ 
ment contract by the Swiss bank” (R. 267). 

Then followed the passage quoted on page 130 of ap¬ 
pellees’ brief from page 267 of the Record relating to the 
payment of dividends. 

The evidence, therefore, offered by appellees, as well as 
that offered by appellant, definitely established that Societe 
Suisse was not “doing business” of any kind during the 
War, certainly not within enemy territory, even its invest¬ 
ments being made in Switzerland under the management of 
the Swiss Bank Corporation. 

Accordingly it was definitely shown that Societe Suisse 
was not an “ally of enemy” within the purview of the Act 
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and the argument on pages 129-131 of appellees’ brief is 
without any foundation. 

Furthermore, the above review of the evidence upon this 
point demonstrates the error committed by the lower Court 
in denying appellant’s motion that the Court find a$ a fact 
the following: 

4 4 Plaintiff is not, nor at anv time has it been an 
enemy or ally of enemy of The United States of Amer¬ 
ica within the definition and purview of the 4 grading 
with the Enemy Act’ as first enacted (October 6j, 1917) 
or as thereafter amended, or in anv other wav or 
manner whatsoever” (R. 66). 

i 

There can be no doubt that this error was prejudicial to 
appellant. Appellant earnestly contended below and again 
in this Court that the claim was presented in the alternative 
as a 44 debt claim” or as an 44 ownership claim” and that, 
even if the Court should be of opinion that ownership in 
Societe Suisse had not been established, the allowance in 
1921 should be upheld as an allowance of a debt claim (Ap¬ 
pellant’s main brief, pp. 159-167; R. 108). 

The lower Court expressed the view that ownership in 

Societe Suisse had not been established and its refusal to 

sustain the allowance on the theory that it was a debt claim 

may have been based on appellees’ argument (see pp. 129- 

131 of appellees’ brief) that Societe Suisse was an hlly of 

enemv. 

* 

i 

It has just been shown by the above review of tlje evi¬ 
dence that appellant was not an ally of enemy; that the 
lower Court should have granted appellant’s motion to find 
that fact (R. 66), and the allowance of the claim by the Attor¬ 
ney General should have been upheld as a 44 debt claim” for 
the reasons set forth under Assigned Errors Nos. 24 and 25 
discussed on pages 159-169 of appellant’s main brief.; 


i 
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12. Appellees’ Argument That Death of Zahn-Geigy and 

Dubois Was Not Proved. 

As illustrative of the extent to which counsel for appel¬ 
lees have gone, attention is called to the note at the bottom 
of page 145 of appellees’ brief which apparently seeks to 
give the impression that two very important witnesses, 
Fritz Zahn-Geigy and Leopold Dubois, were alive at the 
time of the trial in January, 1937, or shortly prior thereto, 
and their testimony might have been procured, if appel¬ 
lant’s suit had been instituted sooner. 

| 

Counsel, Mr. H. L. Jones and Mr. Brice Toole, who ac¬ 
tively represented appellees at the trial, fail to state in their 
brief that they have been in direct contact with appellant’s 
officers in Sivitzerland and that they are thoroughly satis¬ 
fied that Zahn-Geigy and Dubois died long prior to Jan¬ 
uary, 1937. No question was raised at the trial as to the 
dates of their respective deaths. Yet they argue that the 
statement made under oath in plaintiff’s replication, dated 
July 24, 1936, that Zahn-Geigy and Dubois were then dead 
(R. 53-55), should be treated as denied, in view of the 
provisions of Equity Rule 34, (which does not support that 
position) and they cite authority to the effect that “a per¬ 
son once shown to exist will be presumed to be alive for 
such time, at least, as is not contrary to the rule of nature 
in respect of the duration of human life.” 

They even argue that “if this allegation were true,” 
namely, the allegation that these witnesses were dead, “Mer¬ 
ton would have had personal knowledge of it” (Appellees’ 
brief, p. 145), thus insinuating that they were alive when 
Merton’s deposition was taken in November, 1936, and that 
their testimony was suppressed. 

It will be interesting to hear how counsel for appellees 
will attempt to justify their argument that “counsel’s (for 
appellant) statement that two of plaintiff’s witnesses 
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(Zahn-Geigy and Dubois) have died is not borne out by the 
record’’ (page 145, appellees’ brief), because counsel for 
appellees are fully aware of the true fact that these wit¬ 
nesses died several years ago. 

As a matter of fact, it can be shown that Leopold Dubois 
died on October 13, 1928, and Fritz Zahn-Geigy died on 
March 31, 1929. i 

* i 

i 

I 

13. No Question About the Present Suit Having Been Filed 
in Time Under Settlement of Wax Claims Act. I 

i 

Appellees were unable to give a satisfactory answer to 
the argument made on pages 117-122 of appellant’s! main 
brief that an equity court should not aid the Government 
to enforce its stale claim, without any excuse for its fail¬ 
ure to take any action for more than nine years front Sep¬ 
tember, 1921, until January 1931, although they fully in¬ 
vestigated the case in 1925-1926 in connection with the crim¬ 
inal prosecution of Miller and Daugherty. 

Appellees, therefore, resort to making a counter-charge 
on page 145 of their brief that appellant “is in a very poor 
position to urge that its own claim is less ‘stale’ than that 
of the Government. ’ ’ 

i 

The above statement was not amplified or supported by 
any facts and it may be answered quite easily. j 

Until Henkel’s Case, 271 U. S. 298, was decided on 1 May 
24, 1926, the Government had been declining to recognize 
any claims for interest and did not make provision fof any 

i 

procedure for the recovery of such interest until the ejnact- 
ment of the Settlement of War Claims Act of March 10, 
1928 (45 Stat. 254, 273). I 

i 

Paragraph 7 of the bill alleged (R. 6) and appellees’ 
answer admitted (R. 18) that within less than three months 
after the approval of that Act, that is, on May 31, 1928, 
appellant filed its claim for interest with the Alien Property 
Custodian and it was not rejected by that official until Sep- 
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tember 13, 1929. Within less than a year of the latter date, 
that is, on September 4, 1930, this suit was filed (R. 1). 

Appellant can not, therefore, be charged with as much as 
a year’s delay, whereas appellees waited until January 6, 
1931, (R. S), before they filed their first counterclaim, that 
is to say, they did not take any action to recover from ap¬ 
pellant until more than nine years after the claim was al¬ 
lowed and about five vears after the case was fullv investi- 
gated by the Government. The amended counterclaim in 
its final form was not filed until April 6, 1935 (R. 14). 

This comparison of dates seems to be a complete answer 
to appellees’ argument that appellant’s claim is no less 
stale than that of the Government. 

If a private individual had been guilty of all of the delay 
chargeable to appellees as representatives of the Govern¬ 
ment, no court of equity would have given him any help 
but would have held quite promptly that laches was a com¬ 
plete defense to his belated claim. 

14. Even if the Court Should Find That Societe is Not En¬ 
titled to Recover Interest, an Equity Court Should 
Leave the Parties Where it Found Them and Not Aid 
Appellees to Recover on the Counter-Claim. 

Appellant has always maintained that the present suit 
is strictly a statutory proceeding to recover interest from 
the unallocated interest fund pursuant to the provisions of 
the Settlement of War Claims Act of 1928 (45 Stat. 254). 

In the lower Court, appellees conceded that “if plaintiff 
was entitled to the principal, it was entitled to the interest” 
(R. 231). 

If, however, the general rules of equity apply to this 
statutory proceeding, even if the appellant was guilty of 
such fraud that a court of equity would not aid the appel¬ 
lant to recover interest, it does not follow, as the converse 
of the above proposition, that the appellees are entitled to 
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re-seize the principal previously allowed and paid I to ap¬ 
pellant, especially in the absence of any statututory provi¬ 
sion authorizing such re-seizure. j 

i 

In such a situation, a court of equity will leave the parties 
where it found them, as the Government is bound by the 

lawful acts of its officials in allowing the claims. j 

: 

Mr. Chief Justice Groner stated, when the case was be¬ 
fore this Court on the pleadings: j 


“When the corporation brought this suit, it invited 
the court to which it submitted itself to go behind the 
settlement and, at the instance of the United states, 
the real parties in interest, to re-examine all thej ques¬ 
tions arising out of the original claim.’’ j 

| 

It is true that in bringing this suit, Societe Suisse sub¬ 
mitted itself to the jurisdiction of the Courts of the District 
of Columbia, so that it was unnecessary for the defendants 
to obtain service of process upon Societe Suisse if! they 
had any legitimate claim, but it is respectfully submitted 
that the suit filed bv the Societe under the Settlement of 


War Claims Act to recover interest, did not “open the 

door” to the defendants to recover back a fund dulv allowed 

* ! 

and paid to the Societe many years previously. Appellees 
have been unable to cite any authority or give any reason 
in support of such a proposition. | 

The allowance by the Attorney General was final and 
conclusive. It can not be set aside by his successor in bffice 
or by the Courts. As stated in a very recent case in which a 
finding of the Secretary of Interior was involved: 


“The contention that the Duee survey was fraudulent 
is beside the point. The ultimate finding of the Secre¬ 
tary cannot be impeached, even if it be based on fraudu¬ 
lent or perjured testimony 

United States v. Standard Oil Co., 21 Fed. Supp. 
645, 653, decided December 4, 1937, citing many 
cases. ! 


i 

i 
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The case of Butte , A. & P. By. Co. v. United States , 290 
U. S. 127, quoted at the beginning of this brief, also supports 
the contention that the Attorney General’s decision should 
not be reviewed and reversed by the District Court. 

On the former appeal of this case, Mr. Chief Justice 
Groner only went to the extent of saying that the lower 
Court could re-examine the questions arising out of the 
original claim. Such questions have now been re-examined 
and, as hereinbefore and hereinafter shown, the appellees 
have wholly failed to prove that Societe Suisse had any 
knowledge of or participation in the alleged guilt of Miller 
and Daugherty. 

15. Societe Suisse Relied on Proclamation of February 8, 
1917, and Announced Policy of United States to Re¬ 
spect Private Property Rights. 

i 

Congress never indicated an intention to confiscate pri¬ 
vate property even of Germans, but on February 8th, 1917, 
the President of the United States authorized the State 
Department to give wide publicity to the assurance: 

“The Government of the United States will in no 
circumstances take advantage of a state of war to take 
possession of property to which international under¬ 
standings and the recognized law of the land give it 
no just claim or title. It will scrupulously respect all 
private rights alike of its oiun citizens and of the sub¬ 
jects of foreign states.” 

For. Reis. U. S., 1918, Sup. 2, p. 256. 

Appellant’s officials always believed, until counsel for ap¬ 
pellees argued to the contrary, that the United States Gov¬ 
ernment intended to uphold the principles of equity, right¬ 
eousness and justice, so often proclaimed by the authority 
most competent to speak for the Government. 

This opinion, to which appellant’s officials adhered dur¬ 
ing and after the war, explains their attitude and belief 
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that, having arrived at a definite settlement with the Ger¬ 
man Companies in March, 1917, Societe Suisse could rest 
assured that the American Metal shares, or the proceeds 
thereof, would be turned over to it, as soon as thd war, 
which was responsible for the seizure, terminated. 

As the Government has no shadow of a claim to any bene¬ 
ficial ownership of the property, the Government, Repre¬ 
sented by appellees, should not, in equity, be allowed to 
recover this large sum de son tort y that is, as a result of the 
unlawful and corrupt acts of its own officials, assuming 
that such officers were as guilty as appellees claimj they 
were, even though technically the doctrine of estoppel may 
not apply to the Government. 

i 

16. German Companies Would Not Have Consented to Pay¬ 
ment to Societe Suisse in 1921 If There Had Been No 
Valid Transfer in March, 1917. 

j 

In December, 1920, and January, 1921, bills were intro¬ 
duced in Congress authorizing the return of private firop- 
erty. j 

I 

In 1921, when the German Companies consented tq the 
payment to Societe Suisse, the Germans thought that there 
would be no great delay in obtaining possession of their 
private property which had been seized by the Ufiited 
States. | 

When six days after the Peace Treaty was signed, the 
German Companies executed on August 31, 1921, the 
acknowledgment that the funds to be recovered from the 
Alien Property Custodian would be the “exclusive prop¬ 
erty ’ ’ of Societe Suisse and that no part of the ffinds 
would go to the German Companies (R. 200), the officials 
of the German Companies thought that it would be no ifiore 
difficult for Germans than for Swiss to recover the mopey. 
It was, therefore, inconceivable that the Germans would 
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execute sucli an acknowledgment, disclaiming any interest 
in a fund amounting to several million dollars, unless they 
realized that the Soeiete Suisse was the real owner of the 
fund, pursuant to the guarantee and transfer described in 
the dossier. 

It is equally inconceivable that the German Companies, 
if they actually controlled Soeiete Suisse as alleged by 
appellees, would permit the Soeiete Suisse to retain this 
large sum of money, after payment was made, unless they 
realized that it actually belonged to Soeiete Suisse. All of 
the evidence on the subject proves that Soeiete Suisse has 
retained the monev and has never turned it over to the 
German Companies (R. 263). 

Conclusion. 

The lower Court followed the course of least resistance. 
The average citizen probably regards Miller and Daugherty 
as “faithless public officers” and no doubt applauded the 
lower Court’s decision which reaffirmed that view. On the 
surface, the decision put the Court in the enviable position 
of condemning fraud and punishing guilty parties. 

Anyone investigating beneath the surface, however, will 
see at once that the decision does not punish either Miller or 
Daugherty, but penalizes and causes irreparable loss to 
innocent parties who have not been shown to have been 
guilty of any wrong-doing. 

Admitting, for the sake of the argument only, the con¬ 
tentions made by appellees with respect to many of the 
details reviewed in the briefs heretofore filed, a considera¬ 
tion of this case in its broader aspects will at once demon¬ 
strate the inequity and injustice of the lower Court’s decree 
that the appellees recover from appellant a sum wdiich now 
aggregates about fourteen million dollars, including interest. 

When Merton came to the United States he saw first 
John F. Dulles. He was introduced by an American banker 
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well known in Europe, to King* who was described as a 
friend of the President of the United States. Kihg was 
not a lawyer but was an agent. There was in this pro¬ 
fession, no reason to suspect that he would do anything 
incorrect, as in several Swiss Cantons the profession of 
agent d'affaires, who transact legal business but do not 
plead, is an honorable one, counting among its members 
highly respectable men. The amendment enacted in 1923 
expressly names 4 ‘agents’’ as intermediaries for handling 
claims. j 

Certainly Merton would not have suspected that the 
Attorney General of the United States could be bribed. 

The amount which Merton paid to King was not a$ large 
as the fees which lawyers were demanding for represent¬ 
ing clients in similar cases (R. 250). Merton had no reason 
to believe and did not believe that King would u$e any 
of his commission to corrupt Government officials (R 4 246). 

Assuming that Miller and Daugherty were guilty of ac¬ 
cepting a bribe, Societe Suisse and its officers were inno¬ 
cent and the decree of the lower Court makes theffi the 
victims of the wrongdoing of Government officials jvhom 
they had no reason to suspect. 

In the light of subsequent developments, if Miller and 
Daugherty were guilty, Merton’s confidence in the officials 
of the United States Government was misplaced, bht the 
Societe Suisse, its stockholders and bondholders, should 
not be penalized because of that fact, as there is no proof 
whatever that any of them were guilty of any wrongdoing. 

The lower Court indicated that the burden was upon the 
appellees to t( cormect up" the alleged guilt of Miller! and 
Daugherty with wrongdoing on the part of Societe Siiisse. 
No matter how fraudulent the Attorney General may have 
been, no matter how fraudulent even King may have been, 
the Court warned counsel for appellees that “unless! you 
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introduce testimony to bring it to the attention of the plain¬ 
tiff or its officials, the Court can not give any great con¬ 
sideration to it” (R. 307). 

As above shown, there is not one shred of evidence that 
the Societe was used as a neutral cat’s-paw to get pos¬ 
session of the property with the intention of turning it over 
to German enemies. All of the evidence on the subject is 
to the effect that “the money did not pass on to the Ger¬ 
man companies” (R. 262-263). 

Even if the claim had not been allowed in 1921, the only 
entities which could now have any beneficial interest in the 
property are the German Companies and Societe Suisse. 
The German Companies have repeatedly disclaimed having 
any interest in the property and have repeatedly acknowl¬ 
edged the Societe’s right thereto. 

What good purpose can be served by the United States 
Government attempting to re-seize this property from the 
Swiss, after the lapse of many years, and continuing to 
retain the interest, for the purpose of holding the property 
until Congress, authorizes its delivery to the party entitled 
thereto, who can be no one other than the Societe Suisse, 
as the German Companies have disclaimed all interest 
therein? 

Public Resolution 53, of June 27, 1934, directs officials 
of the United States Government to retain property of 
Germans so long as Germany is in arrears in payments 
due the United States, but it does not authorize such offi¬ 
cials to re-seize property delivered to a Swiss Company 
many years ago, or to retain the interest thereon. 

No good purpose will be served by such re-seizure, no 
statute authorizes it and it will cause the greatest injus¬ 
tice to the stockholders and bondholders of Societe Suisse. 


It was not the purpose of the Trading with the Enemy 
Act to cause injustice to innocent persons. The World 
War having terminated many years ago, there is now no 
reason why this property should be seized or the interest 
retained. The original purpose of Section 9 of the Act was 
defined by the Supreme Court as follows: 

“The purpose of Section 9 was to prevent or lessen 
losses and inconvenience liable to result to non^epiemy 
persons. This provision is highly remedial and should 
be liberally construed to effect the purposes of Congress 
and to give remedy in all cases intended to be covered. ’ ’ 
Miller v. Robertson, 266 U. S. 243, 248. 

i 

If the decree of the lower Court should be sustained, the 
beneficent purpose of Congress, above defined, would be 
defeated. The loss and inconvenience to non-enemy persons 
would be greatly increased, not lessened. 

i 

As appellant was domiciled in Switzerland and the| case 
was tried in America, much difficulty was experienced in its 
preparation, exchange of written communications betjween 
the two countries requiring about three weeks. Since the 
trial which resulted so disastrously to appellant, much evi¬ 
dence has been brought to light corroborative of the truth 
and honesty of the claims as presented in 1921. 

Counsel for appellants urge, therefore, that the cau^e of 
justice will be advanced if this Court will award a new trial, 
thereby affording appellant an opportunity to brin£ its 
records to the United States and to take the testimony of 
the men, who still survive, having knowledge of the facts 
and circumstances. 

However, upon the record as it now stands, the appel¬ 
lees having wholly failed to “connect up” the alleged 
bribery of Miller and Daugherty with any wrongdoih^ on 
the part of. appellant, it is respectfully submitted that the 
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decree of the lower Court should be reversed, with direc- 

j 

tions to allow appellants claim for interest, and to deny 
the prayer of the counterclaim. 

Frederic D. McKenney, 

John Spalding Flannery, 

G-. Bowdoin Craighill, 

Attorneys for Appellcmt. 
Reeves, Todd, Ely and Beaty, 

Of Counsel . 
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